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Transaction by the Conversion Price then in effect, plus
{y) the consideration, if any, received by the Corporation
upon consummation of such Triggering Transaction, by

(ii} an amount egual to the sum of (x} the Number of

-Common Shares Deemed Outetanding immediately pricr teo such
Triggering Transaction plus (y} the number of shares of
Common Stock issued (or deemed to be issued in accordance
with paragraphs ¢{b) (1) to (3)) in connection with the
Triggering Transaction.

For purposes of determining the adjusted Convarsion

Price under this Section 6(b}., the following paragraphes (1) to
(9), inclusive, shail be applicable:

(1) In case the Corporation at any time shall ip any

manner grant (whether directly or by assumption in a merger
Or otherwise) any rights to subscribe for or to purchase,
OY any options for the purchase of, Common Stock or any
Btock or other securitias convertible into or axchangeable
for Commen Stock (such rights or options being herein
called "Options" apd such convertihle or exchangeable stock
©r securities being herein called "Convertible
Securities"), whether or not such Options or the right to
convert or exchange any such Convertible Securities are
immediately exercisable and the pPrice per sharxe for which
the Common Stock is issuable upon exercigse, conversion or
exchange (determined by dividing (x) the total amount, if

any,

received or receivahle by the Coxpouration as

consideration for the granting of such Options, plus the
minimum aggregate amount of additional consideration
payable to the Cérporation upon the exercise of all such
Optione, plus, in the cage of such Options which relate to
Convertible Securities, the minimum aggregate amount of
additional consideration, if any, pPayable upon the issue or
sale of sych Convertible Securities and upon the conversion
Or exchange thereof, by (y) the toeal maximum number of

shares of Common Stock issuable upon the exercise of such
Options or the conversion or exchange of such Convertible
Securities) shall be leas than the Conversion Price in
effect immediately prior te the time of the granting of
such Option, thep the total maximum amount of Common Stock
issvable upan the exercise of such Options or in the case
Oof Options for Convertible Securities, upon the conversion
Or exchange of such Convertibie Securities shall (as of the
date of granting of such Options) be deemed to be
outstanding and to have been issued and sold by the
Corporation for such price per share. No adjustment of the
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!
Convergion Price shall be made upon the actual jsaue of

s

uch shares of Common Stock or such_Ccnvertible Securitiag

upon the exercige of such Options, €Xxcept as otherwige
Provided in Paragraph (3} below.

©or otherwige) or Sell any Convertible Securities, whether
'O not: the righte to excliange or convert thereunder are
immediately exercisable, and the Price per share for whieh

such issue or sale, then the total maximum number of ghares
©of Common Stock issuable upon conversion or exchange of al]
SuUch Convertible Securities shall (as of the date of the

be Qutstanding and to have been issued and sold by the
Corporation for Such price per sharye. No adjustment of the
Convexsion Price shall be made upon the actual jasue of

), or the rato at which any Convertible Securitijes

referred to in Paragraphs (1) ox (2) are convertible into
Or exchangeable for Common Stock shal} change at any time
{other than under or by reason of provisionsg designed to
Proteet againgt dilution of the tYpe set forth in Sections
6 (b) oy 6(d)), the Conversion Price in effect at the time

additionga} consideration or conversion rate, ag the cage
May be, at the time initially granted, issued or soeld. 1I1f

-15-
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the purchase price provided for in any Option referred to
in paragraph (1) or the rate at which any Convertible
Securities referred to in paragraphs (1) or (2) are
convertible into or exchangeable for Common Stock, shall be
reduced at any time under ox by reason of previsions with
respect thereto designed to protect against dilution, then
in case of the delivery of Common Stock upon the exercise
of any such Option or upon conversion or exchange of any
such Convertihle Security, the Conversion Price then in
effect hereundexr shall forthwith be adjusted te such
Téspective amount as would have been obtained had such
Option or Convertible Security never been issued ag to such
Common Stock and had adjustments been made upon the
isauance of the shares of Common Stock delivered as
aforesaid, but only if as a result of such adjustmeant the
Conversion Price then in effect hereunder is hareby
reduced.

(4} On the expiration of any Option or the
termination of any right to convert or eXchange any
Convertible Securiries, the Converszion Price then in effect
hereunder shalil forthwith be increased to the Conversion
Price which would have been in effact at the time of such
expiration or texmination had such Option or Convertible
Securities, to the extent outstanding immediately prior to
such expiration or termination, never been iasued.

(S)  In case any Options shall be issued in connection
with the issue or sale of other securities of the
Corporation, together Comprising one integral transactien
in which no specific consideration is allocated to such
Optiong by the parties thereto, such Options shall be
deemed to have been issued without consideration.

{6) In case any shareg of Common Stock, Options or
Convertible Securities shall be issued or scld or deemed to
have been issued or gold for cash, the consideration
received therefor shall be deemed to be the amount receivaed
by the Corporation therefor, in case any shares of Common
Stock, Options or Convertible Securities shall be issued or
sold for a consideration other than cash, the amount of the
consideration other than cash received by the Corporation
shall be the fair value of such consideration ag determined
in good faith by the Board of Directors. In cage any
shares of Common Stock, Options or Convertible Securities
shall be issued in connection with any merger in which the
Corporation is the surviving corporation, the amount of
consideration therefor shall be deemed to be the fair value

-16-
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of such porcion of the net assets ang business of the non-
surviving Corporation as phall be attributable to such
Common Stock, Options or Convertibla Securities, as the
€ase may bae.

then in such cage any Options or Convertible Securities, ag
the cage may be, issuable in payment of such dividend or
distribution shall be deemed to have been issueq or soldg
without consideration.

(3) For Purposes of this Secrion 6(b), in case the
Coxporation shall take a Tecord of the holders of its
Common Stock for the burpose of entitling them (x) to
receive a dividend ©or other distribution payable in Common
Stock, Options Or in Convertible Securities, or ly) to
subscribe for or purchase Common Stock, Options or
Convertible Securities, thaen such record date shall ba
deemed to ba the date of the issue or sale of the shares of
Common Stock deemed to have besen issued or 5014d upon the
declaration of such dividend or the making of such other
distribution or the date of the granting of gueh right or
Subscription Or purchase, ag the case may be.

{herein referred to ag "Liquidating Dividends"), then, as soon
45 possible afrer the conversion of any shares or Preferxad

-17-
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or IeOrganizations, or for any other reason). For the Purposes
©f this Section 6(c), a dividend other than in cash shall be
COngidereq payable out of earnings or earned surplus only to the

extent
amount

that guch earnings or earned surplus are charged an
equal to the fair vajue of such dividenq as determined jin

good faijith by the Board of Directors,

of the capital gtock of the Corporation, or consolidation or
mergexr of the Corporation with another Corporation, or the sale

1l or Substantially al] ©f its assets to another corporation

shall be effected in such a way that holdars of Common Stock
shall be entitlied to receive gtock, securities, cagh or other
Property wich respect to or in exchange for Common Stock, then,
a8 a condition of such reorganization, rncla-sification,
consolidation, merger cor sale, lawful ana adeguate provigion
2hall be maaq whereby the holders ot the Preferred Stock shall
have the right to Acquire and recaive Wpon conversion of the
Preferred Stock, which right shall be, in the case of any series
of Preferxeq Stock, prior te the rights of the holders of any
other stock of the Corporation ranking on liquidation junior to

Prior and ip Preference to such serieg, {f any), such shareg of

S€curities, cagh or other Property issuable or Payable
T of the reorganization, reclassification, congolidation,
Or sale) with respect to or in exchange for such numbey

of Outstanding shares of Common Stock as would have baen
Teceived upop conversion of the Preferred Stock at the
Conversion price then in effect. The Corporation wil] not

any such consolidation, merger or sale, unlesg prior to

the Consummation thereof the successor corporation (if other
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than the Corporation) resulting from such consolidation or
merger or the corporation purchasing such assets shall assume by
written ingtrument mailed or delivered to the holders ¢f the
Preferred Stock at the last address of each such holder
appearing on the booke of the Corporation, the obligation to
deliver to each such holder such shares of stock, securities or
assets as, in accordance with the foregoing provisions, such
holder may be entitled to purchase. If a purchase, tander or
exchange offer is made to and accepted by the holders of more
than 50% of the ocutstanding shares of Commen Stock, the
Corporation shall not effect any consolidation, merger or sale
with the persaon having made such offer or with any Affiliate of
such person, unless prior te the consummation of such
consolidation, merger or sale the holders of the Preferred Stock
shall have been given a reasonable opportunity to then elect to
receive upon conversion of the Preferred Stock either the stock,
securities or assets then issuable with regpect to the Common
Stock or the stock, securities or asseCs, or the equivalent,
issued to previous holders of the Common Stock in accexdance
with such offer. For purposes hereof, the term "Affiliate* with
respect to any given person shall mean any person controlling,
controlled by or under common control with the given person.

(£f) The provisions of this Section 6 shall not apply
to any Common Stock issued, issuable or deamed outstanding under
paragraphs 6(b) {1} to (9) inclusive: (i) to any person pursuant
to any stock option, stock purchase or similar plan or
arrangement for the bensfit of employees of the Corporation or
its subsidiaries in effect on the Initial Issuance Date or
thereafter adopted by the Board of Directors and a maiority of
the Series A Directors, (ii) pursuant to options, warrants and
convergion rights in existence on the Initial Issuance Date, or
(i1i) on conversion of the Preferred Stock or the sale of any
additicnal shares of Preferred Stock.

{g) In the event that-

{1) the Corporation shall declare-any cash dividend
upon its Common Stock., or

(2) the Corporation shall declare any dividend upon
its Common Stock payable in stock or make any special

dividend or other distribution to the holders of its common
Stock, or

(3) the Corporation shall offer for subscxiption pro
rata to the holders of its Common Stock any additional
shares of stock of any class or other rights, or

_..19_



FROM WILLKIE FARR 37 FAX DEPT

80ima7_ 2

(4)

THY 101900 17:41/3T. 17:33/X0. 4261629136 71

there shall be any capital reorganization or

reclassification of the capital stock of the Corporation,
including any subdivision or combination of its outstanding
shares of Common Stock, or consclidation cr mergex of the
Corporation with, or sale of all or substantially all of

its assats

(5)
dissolutio

then, in connec
to the holders

(1)

(ii}

{h)

te, ancother corporation, or

there shall be a voluntary or involuntary
n, ligquidation or winding up of the Corporation;

tion with such event, the Corporation shall give
of the Preferred Stock:

at least twenty (20) days prior written notice of
the date on which the books of the Corporation
shall close or a record shall be taken for such
dividend, distribution or subscription rights or
for determining rights to vote in respact of any
such recorganization, reclassification,
consglidation, wmerger, sale, dissolution,
liquidation or winding up; and

in the case of any such reorganization,
reclassification, ¢onsolidation, merger, sale,
dissolution, liquidatiou or winding up, at least
twenty (20) days prior written notice of the date
when the same shall take place. Such notice in
accordance with the foregoing clause (i) shall
also specify, in the case of any such dividend,
distribution or subscription rights, the date on
which the holders of Common Stock shall be
entitled thereto, and such notice in accordance
with the foregoing clause (ii) shall also specify
the date on which the holders of Common Stock
shall be entitled to axchange their Common Stock
for securities or other property deliverxable upon
such reorganization, reclasgification
consolidation, merger, sale, dissolution,
ligquidation or winding up. ag the case may be.
Each such written notice shall be given by first
class mail, postage prepaid, addressed to the
holders of the Preferred Steck at the address of
each such holder as shown on the books of the
Corporation.

If at any time or from time to time on or after

the Initial Issuance Date, the Corporation shall grant, issue or
sell any Options, Convertible Securities or rights to purchase

-20-
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Property (the "Purchase Rights") Pro rata to the record holders
of any class of Common Stock and such grants, issuances or cales

Section 6(b) hereof, then each holder of Preferred Stock shall
be entitled to acguire (within thirty (39) days after the laterx

(1) the Aggregate Purchase Rights which such holder
could have acquired if it had held the number of

drant, issuance or sale of such Purchase Rights;
Provided that if any Purchase Rights were
distributed teo holders of Common Stock without

{ii) in the event that any such Purchase Rights shall
have expired or shall expire Prioxr to the end of
#aid thirty (ag) day period, the number of shares
of Common Stoek or the amounet of Pxoperty which
such holder could have acquired upon such
@xercise at the time Or times at which the
Coxrpuration granted, issued or selq such expireqd
Purchase Rights.

(1) If any evenr Gccurs as to which, in the opinion
of the Board of Directors, the Provisions of thig Section 6 are

Provisions, thep the Board of Direcrors shall make an adjustment
in thevlppl cation of guch Provisions. in accordance with such
f83ential inrent and Principles, go a8 to protect such rights as
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than the Conversion Price as adjusted pursuant to Section 6(d)
hereof.

SECTION 7. MANDATORY CONVERSION.
*&-—_‘_

: (a) Pach share of Preferred. Stock shall automatically
be convertad into shares of Common Stock at its then effective

publice offering pursuant te an effective registration statement
under the Securities Act of 1833, as amended, covering the offer
and sale of Common Stock for the account of rhe Coxporation Lo
the public generally at a price to the public which places upon
the Corporation a value (prior to the receipt of proceeds of
such cffering) of at least $50 million and in which the net
Proceeds to the Corporation are not less than $10 million
(hexrein referreq to ag a "Qualified Public Offering®), 1In
addition, each ehare of Preferred Stock shall automatically be
converted into shares of Common Stock at the then effective
Conversion Price for such shares upon the vote to so convert of
the holders of at least a majorxity of the shares of Preferred
Stock then outstanding.

(b} All holders of record of shares of Prefarred
Stoclk will be given ac least 10 days' prior written notice: of
the date fixed and the Place designated for mandatory conversion
of all of such shares of Preferred Stock pursuant to this
Section 7. Such notice will be gent by mail, first class,
Postage prepaid, to each record holder of shares of Praferxred
Stock at such holder's address appearing on the gtock register.
On or before the date fixed for conversion each holde:r of shares

designated in such notice, and shall thereafter receive
Certificateg for the number of ghares of Common Stock to which
such holder ig entitled pursuant to this Section 7. On the date
fixed for conversion, all rightg with fespect to Che Preferred
Stock so converted wili terminate, except only the rights of the
holders thereof, upon surrender of their cerctificate or
Certificates therefor, to receive certificates for the number of
shares of Common Stock into which such Preferred Stock has been
converted. If go required by the Corporation, certificatesg
Surrendered for conversion shall be endorged ©r accompanied by
Written instrument or instruments of transfer, in form
satisfactory to the Corporatien, duly executed by the registerad
holdgr or by his attornays duly authorized in writing. All
certificates evidencing shares of Preferred Stock which are
required to be surrendered for conversion in accordance with the
provisions hereof shall, from and after the date such

-22-
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certificates are so required to be gsurrendered, be deemed to
have been retired and canceled and the shares of Preferred Stock
Teépresented thereby converted into Common Stock for all
Purposes, notwithstanding the failure of the holder or helders
thereof to surrender such cextificates on or prior to such date.
As soon as pPracticable after the date of such mandatory
conversion and the surrender of the certificate or certificates
for Preferred Stock as aforegaid, the Corporation ®#hall cause o
be issued ang delivered to such holder, or on his or its written
order. a certificate or cextificaces for the number of ful}l
shares of Common Stock issuable on such conversion in accordance
with the Provisions hereof and cash as provided in Saction 5(b)
heareof in respect of any fraction of a share of Commen Stock
otherwise issuable upon such conversion.

SECTION 8. REDEMPTION.

{a) The Corporation shall redeem all outstanding
shares of Series A Preferred Stock (to the extent that such
redemption shall not vielate any applicable provisionsz of the
laws of the State of Delaware) on the fifth anniversary of the
Initial Issuance Date (the "Redemption Date"). Each share of
Series A Prefexred Stock shall be redeemed at a price in casgh
egual to the Stated Value per share, plus an amount equal ‘to any
dividends accrued byt unpaid thereon (such amount isg hereinafter
referred to as the "Redemption Price"). If the Corporation is
unable to redeem any shares of Series A Preferred Stock then to
be redeemed becayse such redemption would violare the applicable
laws of the State of Delaware, then the Corporation shall xedeen

Such ghares as soon theraaftar ae redemption would not violate
such lawsg,

(b} In the event of any redemption of only a part of

the then Outstanding Series A Preferrad Stock, the Corporation

(C) At least thirxty (30) days prior to the Redemption
Date, written notice shall be mailead, postage prepaid, to each
holder of record of Series A Preferred Stock to be redeemed, at
his or itg bost office address last shown on the recorde of the
Corporation, notifying such holder of the number of shares so to
be redeemed, specifying the Redemption Date and the date on
which such holder's convercsion rights (pursuant to Section 5
hereof) as to such shares terminate and calling upon such holder
Lo surrender to the Corporation, in the manner and at the place
designated, his or its certificate or certificates represent.ing

-23.
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the shares to be redeemed (such notice ig hereinafter referreqd
Lo as the "Redemption Notice"). On or Prior to the Rademption
Date, each holder of Seriee A Preferred Stock to be redeemed
shall surrender his or jtg certificate or certificates
Yepresenting such shares to the Corporation, in the manner and
at the place designated in the Redemption Notice, and theresupon
the Redemption Price of such shareg shall be payable to the
order of the pPerscn whose name appears on such certificate or
certificates ag the owner thereaof and each surrendered

Price without interest upon surrender of their certificate or

Preferred stock a8 provided in Section 8(a) hereof, the
Corporation shall have ro right to redeem the shares of
Preferreg Stock. Any shares of Series A preferred Stock so
radeemed shall be PeImanently retired, ghall no longer be deemed
outstanding and shall not under ARy circumstances be reissued,

-24 -
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ARTICLE v.

confarred by atatute, the by-laws of the Corporation may be
made, altered, amended oy repealad by the stockholders or by a
majority of the €ntire Board of Directors.

ARTICLE VT.
Elections of directors need Not bea by writtepn ballot,
ARTICLE VII.
-_'__—_ﬁ

1. Indemnification. The Corporation shall indemnify
Lo the fullegt eXtent permitted under and in accordance with the

or is threateneg to be made a party to any threateneq, pending
OY completed action, suit or Proceeding, whether civil, _
Criminajl, administrativae Or investigative {other than an action
by or in the Yight of the Corporation) by xeason of the fact
that he jis ox was a director, officer, incorporatoxr, empléeyees or
agent of the Corporxation, or isg or was serving at the request of
the Corporation a5 a director, officer, trustee, employee or
agent of or ipn any other similar Capacity with another
Corporation, Partnership, joint venture, trust or other
énterprige, against expenses (including attorneys:' fees),
judgmentg, fipes and amounts paid in settlement actually ang

interests OF the Corporation, and. wirh reepect to any criminal
action ox Proceeding, had no reasonable cause o brlieve hia
conduct wag unlawful., ophe termination of any action, suit or
Proceeding by judgment, order, Sottiement, conviction, or upon a
Plea of Nolo contendere or its equivalent, ghall hot, of itgelr,
Create a Presumption that the person did not Act in good faitrh
and in a Manner which he Yeasonably believed to be in, or not
°Pposed to. the best interests of the Corporation, and, with
raspect ro anly criminal Action or proceeding, ghall not, of
itself, Create a bresumption that the person hag reagonable

2. Payment of p enses. Expenges {including
altorneys' faeeg) incurred in defending any civil, criminai,
admlnistrative Or investigative action, suit or Proceeding shall
(in the cage of any action, sguit Ot proceeding against ga

-25-
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director of the Corporation) or may {in the casge of any action,

3. Nonexclugivit of Provision. The indemnification
and other rights ser forth in this Article shall not be
exclusive of aay provisions with respect thereto inp the by-laws
Or any othep contract or agTeement between the Corporation and
any officer, director, employee or Agant of the Corporation.

4. Effect of Repea] . Neither the amendment nox
repeal of this Article VII, subparagraph 1, 2, or 3, nor the
adoption of any Provision of thig Certificate of Incorporation
inconsistent with Article VIiI, subparagraph 1, 2, or 3, shall

Provision or in respect of any cause of action, suit or claim
relating to any such matter which would have given rise to a
right of indemnificatiOn or right to receive expenses pursuant
to thig Article vIT, subparagraph 1, 2, or 3, if such provigion

to act, shall net have acteqd in good faith;
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or, in failing to act, shall have acted in a manner
involving intentional misconduct or a knowing
violation of law; or

(iv) shall have derived an improper personal benefit.

- If the General Corporation Law of the State of
Delaware ig amended after the date hereof to auchorize corporate
action furthey eliminating or limiting the personal liability of
directors, then the liability of a director of the Corporation
shall be eliminated or limited to the fullest extent permitreqd

by the General Corporation Law of the Srate of Delaware, as so
amended.

-27-
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IN WITNESS WHEREOF, gaid Corporation has caused this

Certificate to be signed by its Executive Vice President and

Chief Financial Officer this 20 4 day of october 2000.

rian Moriarty
i Executive Vicef President
and Chief Finandial Officer



STATE OF DELAWARE
SECRETARY OF STATE
DIVISION OF CORPORATIONS
FILED 09:00 AM 06/01/2000
001280788 — 3091065

SECOND
AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION
oF
CHARTORE, INC.

Pursuant to Seation 242/245

of the
Dalaware Ganaral Corporation Law

w &% F %

CHARTONE, INC., a Delaware corporation (the "Corporation"),
hereby certifies as follows:

The Certificate of Incorporation of the Corporation was
Liled in the office of the Secretary of State of the State of
Delaware on September 1, 1999, was amended and restated on April
28, 2000 pursuant to Section 242 and Section 245 of the Delaware
General Corporation Law to, among vther things, change the name
of the Corporation fror "PASC Acquisition Corporation" to
"ChartOne, Inc.", and is hereby further amended and restated
pursuant to Section 242 and Section 245 of the Delaware General
Corporation Law. All amendments to the Certificate of
Incorporation reflected herein have been duly proposed by the
Board of Directors of the Corporation and duly adopted by the
Stockholder of the Corporaticn in aeccordance with the provisions

of such Sections.
This Second Amended and Restated Cextifjcate of

Incorporation restates and integrates and further amends the
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Amended and Restated Certificate of Incorporation of the

Corporation. The text of the Amended and Restated Certificate of

Incorporation is amended to read as herein ser forth in full:

ARTICLE T,
The name of the Corporation ig:
ChartOne, Inc.
ARTICLE II.

The address of itg regigtered office in the State of
Delaware is 1209 Orange Street in the City of Wilmingtaon, County
of New Castle. The name of ite registered agent ar such address
ie The Corporation Trust Company.

ARTICLE IIT.
The nature of the business or purposes to be conducted
Or promoted by the Corporation is to engage in any lawful act oxr
activity for which corporations may be organized under the
General Corporation Law of the State of Delaware.

ARTICLE IV.

The total nurber of shares of stock which the
Corporation ghall have authority to issue is 25,830,000,
consisting of (i) 7,500,000 shares of Series A Convertible
Preferred Stock, par value $0.01 per share, of the Corporation
(the "Series A Preferred Stock"), (ii) 2,130,000 shares of Series
B Convertible preferved Stock, par value $0.01 per share, of the
Corporation (the "Series B Preferred Stock"), (iii) 1,200,000
shares of Series C Convertible Preferred Stock, par value 50.0]
P¢r share, of the Corporation (the "Series ¢ Preferred Stock, ™
and together with the Series A Preferred Stock and the Series B
Prefervred Stock, the "Preferred Stock") and {(iv} 15,000,000

shares of Common Stock, $0.001 par value per share (the "Common
Stock")} .

Oof the Preferred Stock and any series thereof. Each share of
Common Stock shall be equal to each other share of Common Stock.
The holders of shares of Common Stock shall be entitled to one
vote for each such sharc upon all questions presented to the
stockholders.
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The Corporation ghall be entitled to treat the pergon
in whose name any share of its stock ig registered as the owner
thereof for all purposese and shall not be bound to recognize any
equitable or other claim to, or interest in, such share on the
part of any other person, whether or not the Corporation shall
have notice thereof, except ag expregely provided by applicable
law.

The designations, powers, preferences and relative,
participating, optional or other special rights, and the
qualifications, limitations or restrictions thereof, of the
Preferred Stock are ag tollows:

SECTION 1. DESIGNATION AND AMOUNT.

(a) The shares of the Series A Preferred Stock shall
be designated "Series A Convertible Preferred Stock” and the
number of ghares constituting such series ghall be 7,500,000.

{b} The shares of the Series B Preferred Stock shall
be designated "Series B Convertible Preferred Stock" and the
number of sharec constituting such series shall be 2,130,000.

(e) The shares of the Series C Preferred Stock azhall
be designated 'Serijes C Convertible Preferred Stock” and the
number of shares constituting such series shall be 1,200,006.

SECTION 2. DIVIDENDS .

() The holders of Series A Preferred Stock shall bhe
entitled to receive, when and as declared by the Board of
Directors of the Corpcration (the "Board of Directoxs"), out of
the net profits of the Corporation, dividends per share egual to
the greater of (i) 12% per annum of the Stated Value (as herein
defined) of such Series A Preferred Stock before any dividends
shall be declared, set apart for or paid upon any other stock
ranking on liquidation Junior te the Series A Preferred Stock
(such stock being referred to hereinafter collectively as "Junior
Stock”} in any year or (i) to the extent that a dividend is paid
on the Common Stock before any dividends are declared, sget apart
for or pald upon the Series A Preferred Stock, the amount such
holders would have received had such holder converted his or its
Serias A Preferred dtock into Common Stock immediately prior to
the record date for such dividend. All dividends declarcd upon
the Series A Preferred stock shall be declared pro rata per share
and compounded quarterly. For purposes hereof, the term "Stated
Value" shall mean $10.00 per share, subject to appropriate
adjustment in the evert of any stock dividend, stock split, stock

distribution or combiration with respect to the Series A
Preferred Stock, the Series B Preferred Stock or the Series C
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Preferred Stock, as thz case may be. Dividends on the Series A
Preferraed Stock shal] be payable sclely in additional shares of
Series A Preferred Stcck, Naither the Series B Preferred Stock
nor the Seriee C Preferred Stock shall be entitled to receive
dividends.

(b} Dividends on the Seriesa A Preferred Stock shall be
Cumulative, whether or not in any fiscal year there shall be net
profits or surplus available for the payment of dividends in such
fiscal year, so that i in any fiscal year or years, dividends in
whole or in part are not paid upen the Series A Preferred Stock,
unpaid dividends shall accumulate asg against the holders of the
Junior Srock.

(¢} The number of shares of Series A Preferred Stock
to be issued in payment of the dividend with respect to each
outstanding share of Series A Preferred Stock shall be determined
by dividing the amount of the dividend per ghare that would have
been payable had such dividend been paid in cash by the Stated
Valua. To the extent that any such dividend would result in the
issuance of a fractionzl ahare of Series A Preferred S8tock (which
shall be determined with respect to the aggregate number of
shares of Series A Preferred Stock held of racord by each holder)
then the amount of such fraction multiplied by the Stated Value
shall be paid in cash unless there are no legally available
funds with which to make such cash Payment, in which event such
cash payment shall be made as soon as possible) .

(d) For so long as the Series A Preferred Stock
remains outstanding, witheout the congent of the holders of a
majority of the shares of Series A Preferred Stock the
Corporation shall not ray any dividend upon the Junior srock,
whether in cash or other Property (other than shares of Junior
Stock}, or purchase, redeem or otherwise acquire any such Junior
Stock unless, in addition to the payment of the dividend to the
holders of the Series A Preferred Stock as described above, the
Corporation has redeemed all sharag of Series A Preferred Stock
which it would theretofore have been required to redeem under
Section 8 hereof. Notwithstanding the provisiones of this Secrion
2(d), without declaring or paying dividends on the Series A
Preferred Stock, the Corporation nmay, subject to applicable law,
repurchase or redeem shares of capital stock of the Corporation
from current or former wfficers or employaes of the Corporation
pursuant to the terms of repurchase or similar agresments in
effect from time to time, provided that such agreements have been
approved by the Board oF Directors and the terms of such
agreements provide for a repurchase or redemption price not in

eﬁcess of the price per share paid by such employee for such
share.
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SECTTON 3. LIQEEDATION‘ DISEOLUTION OR WINDING UP.

(a) In the event of any voluntary or involunt
liquidation, dissolution or winding up of the Corporation, the
holders of shares of Sexies a Preferred Stock then outstanding
shall be entitled to me paid out of the assets of the Corporation
Aavailable for disitribution to itg stockholders, after and subject
Lo the payment in fylj of all amounts required to be distributed
he holders of any other Preferred Stock of the Corporation

Preferred Stock (such Preferred Stock being referred to
hereinafter ag "Senior Preferred Stock"), if any, upon such
liguidation, dissolution oy winding up, but bhefore any payment
shall be made to the holders of Juniox Stock, an amount in casgh
equal to the greater of (i) the Stateq Value per share pPlus any
dividends thereon accrued but unpaid or (14} aasuming conversion
of the Series A Preferred Stock bursuant to Section 5, the amount

Seriea A Preferrad Stock into Common Stock immodiately~prior to
such distribution. 71f vYPon any such liquidation, dissolution or
winding up of the Corporation the remaining assets of the
Corporation available for the distribution to itg stockholders
after payment in full >f amounts required to be paid or
distributed to holders of Senior Preferred Stock shall be
insufficient to pPay the holders of shares of Series A Preferred
Stock the fuill amount to which they shall be entitled, the
holders of chares pf Series A Preferred Stock, and any class of
stock ranking on ligquidation on a parity with the Series p

the raspective amounts which would otherwise be payable in
iespect to the shares reld By them upon such distribution if all
amounts payable on or with regpect to sald shares were paid in

(b)  The Series B Preferred Stock shall rank on
liquidation on a Parity with the Serieas C Preferred Stock. In
the event of any voluntary or involuntary ligquidation,
dissolution or winding up of the Corporation, the holders of

ranking on liquidation p¥ior and in Preference to the Series B
Preferred stock and the Serieg C Preferred Stock, upon such
liquidation, dissolution or winding up, but before any payment
shall be made to the holders of any other stock ranking on




