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ARTICLE V.
__h-ﬂﬁ_

In furtherazce and not in limitation of the powers
conferred by 8tatute, the by-laws of the Corporation may be made,
altered, amended Or Yepealed by the stockholders or by a majority
of the entire Board or Directors.

ARTICLE VI.

Elections of directors need not be by written ballot,

ARTICLE VII.
H“m_

ig threatened to be mazde a parcy to any threatened, pending or
completed actien, sujir oY proceeding, whether eivil, criminail,
administrative or investigative (other than an actien by or in
the right of the Corporacion) by reason of the fact thaL he is or
was a director, Officer, incorporator, employee or agent of the
Corporation, or is or wasg aserving at the request of the
Corporation ag 1 director, cofficer, trustea, employee or agent of
oYX in any other similar capacity with another corporation,
bPartnership, joint ven-ure, trust or other enterprige, against
expensgesg (including Attorneys' fees), judgments, fines ang
amounts paid in settlement actually and reagsonably incurred by
him in connectiocn with such action, suit or Proceeding if he
acted in goed faith and in a manner he Teasonably believed to be
in or not °pposed to the begt interestg of the Corporation, and,

reéasonable cause to believe hig conduct was unlawful . The
termination of any action, suit ox Proceeding by Judgment, order,
Sectlement, conviction, or upon a plea of nolo contandere ox its
equivalent, ghall not, of itself, create 4 pPresumption that the
person did not act in good faith and in a manner which he
reasonably believed to be in, or not opposed to. the best
Intereasts of the Corporation. and, with respecL to any criminal
action or proceeding, shall not, of itself, create a presumption
that the persen had ¥eéazonable causa to belicve that his conduct
wag unlawfyl .

2, Pazgent of Expenses Expengeg (including
fees} incur

attorneys!' ¥ed in defending any civil, criminal,
adminigtrative or investigative action, suit oy Proceeding ghall
(in the case of any action, suit or Proceeding against 3 director
of the Corporation) or may (in the case of any action, suit or
pProceeding against an officer, trustees, employee or agent) be
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paid by the Corporation in advance of the final disposition of
such action, suit or proceeding as authorized by the Board of
Directors upon receipt of an undertaking by or on behalf of the
indemnified person to Tepay such amount if ie ghal}l ultimately be
determined that he ig not entitled to be indemnified by the
Corporation ag authorized in thig Article vII.

3. Nonexclusivity of Provision. The indemnification
and other rights set forth in this Article shall not be aexclusiva
of any provisions with respect thereto in the by-laws or any

other contract or agrcement between the Corporation and any
officer, director, employee or agent of the Corporation,

4. Effect cf Repeal. Neither the amendment nor repeal
of this Article VII, subparagraph 1, 2, or 3, nor the adoption of
any provision of this Certificate of Incorporatien inconsigtent
with Article VII, subparagraph 1, 2, or 3, shall eliminate or
reduce the effect of thig Article vII, subparagraphs 1, 2, and 3,
in respect of any matter sccurring before such amendment, repeal
O¥ adoption Of an incengistent Provision or in respect of any
cause of action, suit or ¢laim relating to any such matter which
would have given rige ro a right of indemnification or right to
receive expenses pursuant to this Article vITI, subparagraph 1, 2,
or 3, if such provision had not been go amended Or repealed or if
a provision inconsistent therawith had not been 30 adopted.

- Dimitacion on Liability. No director or officer
shall be Personally liable to the Corporaction or any stockholder
for monetary damages for breach of fiduciary duty as a director
or officer, except for iy matter in respect of which such
director or officer (A) shall be liable under Section 174 of the
General Corporation Law of the State of Delawara o any amendment
therete or guccessor Provision thereto, or (B) shall be liable by
reason that, in addition to any and all other reguirewments for
liability, he:

(1) shall hav= breached his duty of loyalty to the
Corporation or itsg stoockholdery;

(ii) shall not have acted in good faith ox, in failing
to act, shall not have acted in good faith;

(11i) shall have acted in a manner involving
intentional misconduct or a knowing violation of 1aw
or, in failing to act, shall have acted in x manner
involving intentional misconduct or a knowing viclation
of law; or

(iv) shall have derived an improper personal benerit.

-27-




FROM WILLEIE FARR 37 FAX DEPT

{FRI}) 6. 2'00 10:08/5T. 9:57/N0. 4261629390 P 29
145492, 4

If the Ganeral Corporation Law of the State of Delaware
ie amended after the date hereof to authorize corporate action
further eliminating or limiting the personal liability of
directors, then the liability of a director of the Corporation
Shall be eliminated or limited to the fullest extent permitted
by the General Corporation Law of the State of Delaware, as so
amended.
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IN WITNRSS WHEREOF, said Corporation has caused this

Certificate to be signed by its President this first day of June

2000.
%éar gtﬁ :

Presidant
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STATE OF DELAWARE
SECRETARY OF STATE
DIVISION OF CORPORATIONS
FILED 0%:00 AM 09/01/1999
991385772 — 3091065

CERTIFICATE OF INCORPORATION
OF
PASC ACQUISITION CORPORATION

ARTICLE .
The name of the corporation is PASC Acquisition Corporation.
ARTICLE II.

The address of the registered office of the corporation in the State of Delaware is 15 East
North Street, Comty of Kent, Dover, Delaware 19903-0899. The name of its repistered agent at
such address is Incorporating Services, Ltd.

ARTICLE 1L

The name and mailing address of the incorporator is Michael G. Rowles, Zevnik Horton
Guibord McGovern Palmer & Fognani, L.L.P., 101 West Broadway, Seventeenth Floor, San
Diego, California 92101.

ARTICLEIV.

The pature of the business or purposes to be conducted or promoted is to engago in any
lawfli] act or activity for which corporations may be organized under the Delaware General
Corporation Law.

ARTICLE V.

The corporation is suthorized to issue one class of stock to be designated "Common
Stock." The totel number of shares which the corporation is authorized to issue is 1,000 shares,
50,001 par value per share.

ARTICLE VI

Bxcept as otherwise provided herein, in furtherance and not in limitation of the powers
conferred by statute, the Board of Directors of the corporation is expressly authorized to make,
repeal, alter, amend and rescind any or all of the bylaws of the corporation, but the stockholders
may make additional bylaws and may repeal, alter, amend or rescind any bylaw whether adopted
by them or otherwise.

ARTICLE VIL
The number of directors of the corporation shall be fixed from time to time by, or in the

manner provided in, the bylaws or amendment thereof duly adopted by the Board of Directors or
by the stockholders.




ARTICLE VIIL
Elections of directors need not be by written ballot except and to the extent provided in
the bylaws of the corporation.

ARTICLE IX.

Meetings of the stockholders may be held within or without the State of Delaware, as the
bylaws may provide, The books of the corporation may be kept (subject to any provisions
contained in applicable statutes) outside the State of Delaware at such place or places as may be
designated from time to time by the Board of Directors or in the bylaws of the carporation.

ARTICLE X.

Directors and officers of the corporation shall, to the fullest extent permittad by the
Delaware General Corporation Law as it now exists or as it may hereafier be amended, not be
personally liable to the corporation or its stoclkholders for monetary damages for breach of
fidnciary duty as a director or officer, except for liability (i) for any breach of duty of loyaity to
the corporation or its stockholders, (ii) for acts or omnissions not in good faith or which involve
intentional misconduct or a knowing violation of law, (iii) under Section 174 of the Delaware
General Corporation Law or (iv) for any transaction from which the director or officer derived
any improper personal benefit. If the Delaware General Corporation Law is amended after
approval by the stockholders of this Article X to authorize corporate action further eliminating or
limiting the personal liability of directors or officers, then the personal liability of directors or
officers of the corporation shall be further climinated or limited to the fullest extent permitied by
the Deleware General Corporation Law. Any repeal or modification of any of the foregoing
provisions by the stockholders of the corporation, or the adoption of any provision hereof
inconsistent with this Article X, shall not adversely affect any right or protection of directors or
officers of the corporation existing at the time of, or increase the liability of directors and officers
of the corporation with respect to any acts or omissions of such director or officer occurring prior
to, such repeal or modification.

ARTICLE XL

Each person who is or was a director or officer of the corporation (including the heirs,
executors, administrators or estate of such person) shall be indemnified (including, without
limitation, advancement of expenses) by the corporation as of right, to the fullest extent
permitted or authorized by the Delaware General Corporation Law as it now exists or as it may
hereaftor be amended, against any liebility, cost or expense asserted against such director or
officer and incurred by such director or officer in any such person's capacity as a director or
officer, or arising out of any such person's status as a director or officer, in excess of the
indemnification and advancement otherwise permitted by Section 145 of the Delaware General
Corporation Law, subject only to the limits created by applicable Delaware law (whether
statutory or non-statutory) with respect to actions for breach of duty to the corporation, its
stockholders and others. The corporation may, but shall not be obligated to, maintain insurance,
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at its expense, to protect itself and any such person against any such liability, cost or expense.
Any repeal or modification of any of the foregoing provisions by the stockholders of the
corporation, or the adoption of any provision hereof inconsistent with this Article XI, shall not
adversely affect any right or protection of directors or officers of the corporation existing at the
time of, or increase the liability of directors and officers of the corporation with respect to any
acts or omissions of such director or officer occurring prior to, such repeal or modification.

. ARTICLE XII.

The corporation reserves the right to amend, alter, change or repeal any provision
contained hereln in the manner now or hereafler proscribed by statute, and all right= conferred
upon stockholders, directors and officers of the corporation herein are granted subject to such
revigion. )

IN WITNESS WHEREOQF, the undersigned hereby certifies under penalty of perjury that

he has read the foregoing Centificate of Incorporation of PASC Acquisition Corporation and
knows the contents thereof, that it is his act and deed and that the facts stated therein are true.

M) S

Dated: September 1, 1999.

Michael G, Rowles

ODMAPCDOCS\SDLIBD1Y 5701




STATE OF DELAWARE
SECRETARY OF STATE
DIVISION OF CORPORATIONS
FILED 09:00 AM 04/28/2000
Q01219387 — 3091065

AMENDED AND RESTATED
CERTIPICATE OF INCORPORATION

oF
PASC ACQUISITION CORPORATION
Purguant to Section 243

of the
Dalaware Gengral Corporation Law

L I

PASC ACQUISITION CORPORATION, a Delaware corporation, hereby
certifies as follows:

The Certificate of Incorporation of PASC Acguisition
Corporation (the "Corporation”) was filed in the office of the
Secretary of State of the State of Delaware on September 1, 1995
and is hereby amended and reatated pursuant to Section 242 and
Section 245 of the Delawara Genaral Corporation Law and all
amendments to the Certificate of Incorporation reflected herein
have been duly proposed by the Board of Directors of the
Corporation and duly adopted by the stackholder of the
Corporation in accordarce with the provisions of such Sections,

This Amended and Restated Certificate of Incorporation
restates and integrates and further amends the Cextificate of
Incoxporation of the Corporation. The text of the Certificace of

Incorporation ig amended *O read as herein get forth in full:

ARTICLE I,

The name of the Corporation ig:

ChartOne, Inec.



ARTICLE II,

The address of its registered office in the State of
Delaware is 1209 Orange Street in the City of Wilmington, County
of New Castle. The name of its registered agent at guch address
ig The Corxrporation Trust Company.

ARTICLE IIX.

The nature of the business Oor purposes t¢ be conducted
OF bromoted by the Corporation is to engage in any lawful act or

ARTICLE V.

The total number of shares of atock which the
Corporation ghall have authority to issue is 25,830,000,
consisting of (i) 7,500,000 shares of Series A Convertible
Preaferred Stock, par value $0.01 Per ghare, of the Corporation

(the "Series A Preferred Stock®), {1i) 2,130,000 shares of Series
B Convertible Preferred Stock, Par value $0.01 pex share, of the
Corporation (the "Series B Preferred Stock"), (1ii) 1,200,000

shares of Series ¢ Convertible prefexred Stock, par value $0.01
Per shars, of the Corporation (tha "Series C Preferred Stocgk, "
and together with the Series A Preferred Stock and the Series B
Preferred Stock, the "Dreferrad Stock”) and (iv) 1%,000, 000

Shar:s of Common Stock, £0.001 par value per ghare (the "Common
Stockn") .

The Common Stock shall be subject to the express terms
of tha Preferred Stock and any seriesg thereof. Each share of
Common Stock shall be equal to each other share of Common Stock.
The holders of shares of Common Stock shall be entitled to ope

Vvote for each such share upon all questions presented to the
atockholders.

. The Corporation shall be entitled to treat the persocn
in whose name any share of ite atock is registered as the owner
thereof for a}l Purposes and shall not be bound to recognize any
equitable or other claim to, or interest in, such share on the
part of any other persoen. whether or not the Corporation shall

?ave notice thereof, eXCept as expressly provided by applicable
aw.

The designaticng, powers, preferences and relative,
Participating, opticnal or other special rights, and the
Qualifications, limitations ar restrictions thereof, of the
Preferred Stock are as follows:



SECTION 1. DESIGNATION AMD AMOUNT.

(a) The shares of the Serieg A Preferred Stock shall
be designated "Series A Convertible Preferred Stock™ and the
nNumber of shareg constituting such serjes eshall be 7,500, 000.

(b)  The mhares of the Series B Preferred Stock shall
be designated "Series B Convertible Preferred Stock" and the
numbex of shares constituting such series shall be 2,130,000.

(e) The ghares of the Series C Preferred Stock shall
be designated "Series ¢ Convertible Preferred Stock" and the
number of ghares constituting such eeries shall be 1,200,000.

SECTION 2. DIVIDENDS.

(a) The holders of Serles A Prefarred Stock shall be
entitlad to receive, when and as declared by the Board of
Directors of the Corporation (the "Board of Directors"), out of
the net profits of the Corporation, dividends Per share equal to
the greater of (i) 12% per annum of the Stated Valye {as herein
defined) of such Series A Preferred Stock before any dividends
shall be declarad, set apart for or paid upon any other atock
ranking on liquidation Junior to the Serieg A Preferred Stock
(such stock being referred to hereinafter collectively as "Junjor
Stock") in any year or (ii) to the extent that a dividend i=s paid
on the Common Stoek before any dividends are declared, get apart
for or paid upon the Series A Preferred S8tock, the amount such
holders would have received had such holder converted hig or its
Saries 2 Preferred stock into Common Stock immediately prior to
the record date for such dividend. All dividends declared upon
the Series A Preferred Stock shall be declared Pre rata per ghare
and compounded quarterly. Por purposes hereof, the term "Stategd
Value" shall mean $10.00 per share, Bubject to appropriate
adjustment in the event of any stock dividend, stosk split, stock
distribution oy combination with raspect to the Seriesg A
Preferred Stock, the Series B Praferred Stock or the Seriea
Preferred Stock, as the casge may be. Dividends on the Sexrissg A
Preferred Stock shall be payable solely in additional shares of
Series A Preferred Stock. Neither rhe Series B Preferred Stock

nOY the Series ¢ Preferred Stock shall be entitled to receive
dividends.

(b) Dividends on the Series A Preferred Stock shall be
cumulative, whether or not in any fiscal year there shall be net
Profits or surplug available for rhe payment of dividends in such
fiscal year, so that 1f in any fiscal year or years, dividends in
whole or in part are not paid upon the Series A Preferred Stock,

unpaid dividends shall accumulate ap against the holdera of the
Junior Stock,

(c) The number of shares of Series A Preferred Stock
to be issued in payment of the dividend with Tespect to each _
outstanding share of Serieg A Preferred Stock shall be detexmined
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by dividing the amount of the dividend per share thar would have
been payable had such dividend been pPaid in cagh by the Stated
Valua. To the extent that any such dividend woulg Tesult in the
iBsuance of a fractional share of Series A Preferred Stock {(which
shall be determined with respect to the aggregate number of

(d) For so long as the Series A Preferred Stock
remaing outstanding, without the consent of the holders of a
Majority of the shares of Series A Preferred Stock the
Corporation shall pet pay any dividend upon the Junior Stock,
whether in cash or other property (other than shares of Junior
Stock), or burchagse, redeem or otherwise acquire any euch Junior
Stock unless, in addition vo the payment of the dividend to the
holders of the Serles A Preferred Stock as described above, ' the
Corporation hag redeemed all shares of Saries A Preferred Stock
which it would theretofore have been required to redeem undey
Section 8 hereof. Notwithatanding the Provisions of thig Section

Agreements provide for a repurchaee or redemption price net in
cXcess of the price per share paid by such smployee for such

Share.
SBCTION 3. LIOUIDATION. DISSOLUTION OR wWiwpING gp.

) (a} In the event of any voluntary or involunta
llquidation, dissclution or winding up of the Corporation, the
holders of shaxes of Series A Prefarred Stock then outstanding
shall be éntitlad to be paid out of the assets of Lhe Corporation
available for distribution to its 8tockholders, after and subjecqt
to the payment in fyu13 of all amounts required to be distributed

Preferred Stock (such Praferred Seock being referred to
hereinafter a8 "Senior Preferred Stock*), if any, upon such
liquidation, digsolution Or winding up, byt before any payment
chall be made Lo the holders of Junior Stock, an amount in cagh

8uch holder woulad have received had aych holder converted its

Series A Preferreq Stock into Common Stock immediately prior to
guch distribution. If upon any asuch liquidation, dissolution or
winding up of the Corporation the remaining assetsg of the
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Corporation available for the distribution to its stockholders

insufficient to Pay the holders of shares of Seriea A Preferreqd
Stock the full amount to which they shall be entitled, the
holders of ghares of Series A Preferrved Stock, and any class of
stock ranking on liquidation on a parity with the Series A
Preferred Stock, shall share ratably in any distribution of the
remaining assets and funds of the Corporation in Proportion to

liquidation on a Parity with the Sarias ¢ Preferred Stock. 1n

8tockholders, after angi Subject to the payment ip full of all
2mounts required to be distributed to the holdere of the Series A
Preferred Stock and any other Preferred Stock of the Corporation
ranking on ligquidation prior and in preference Lo the Serijies B
Preferred Stock and the Series ¢ Preferred stock, upon such
1iquidation, dissclution or winding up, but before any payment
shall be made to the holderg of any other stocgk ranking on
liquidation junior to the Series B Preferred Stock and the series
C Preferred Stock. an ameunt in cash equal to the greater of (i)
the Stared value Pexr shara or (iji) assuming conversion of the
Series B Preferred Stock or the Series C Preferred Stock, as the
Case may ba, pursuant to Section 5, the amount such holder woulgd
have received had such holder convarced its Series B Preferred
Stock or Series C Preferred Stock into Commen Stock immediately
Prior to such distribution. If upon any such liquidation,
dissolution of winding up of the Corporation the remaining assets

' othexwige be payable in respsct to the shares held by them upen
Such distribution 1f a1: amounts payable on or with Iespect to

said shares were paid in full.



(e) After thae payment of all preferential amounts
Tequired to be paid to the holders of the Series A Preferred
Stock, any other Senior Preferred Stock, Series B Preferyed
Stock, Series C Preferred Stock and any other geries of Preferred
Stock upon the dissolution, liquidation or winding up of the
Corporation, the holders of shares of.Common Stock then

(d) The merger or consolidation of the Corporation
into or with another corporation, the merger or consolidation of
any other corporation inte oxr with the Corporation, or the sale,
Conveyance, mortgage, pledge or leage of all or Substantially al)l
the ascets of the Corporation shall not be deemed to be a
liquidatian, dissolution or winding up of the Corporation for
Purpoges of thig Section 3.

BECTION 4. VOTING.

(a) Except as provideq in Section 4(g), each issued
and outstanding share of Preferred Stock shall be entitled to the
number of voteg equal <o the number of shares of Common Stock

action by written consent) with respaect to any and all matters
Presented to the atockholdera of the Corporation for their actien
Or consideration. Except am provided by law, by the Provisions
of thig Section 4 or by the provisions establishing any other
8eries of Preferred Stock, holders of Preferred Stock shall vote
together with the holders of Common Stock ag a single clagg.

(b) (i) As provideq in and subject to the texms of
this Section 4(b), so long as the holders of Series A Preferred
Stock bencficially own shares of Series A Prefarred Stock
comprising at Jeast Lwenty percent {20%) of the ocutstanding
Common Stock (assuming convergion of all Preferred Stock), such
holders shall have the exclusive right, voting 8eparately ag 3

clase, to elect up to three diractorg (herein referred to as the
"Sexieg 27 Directorag”) .

(1i) A1l serieg A Directors shall be elected by the
affirmative wvote Of the holders of record of a majority of
the Sutstanding shares of Series A Praferred Stock either at
meeringg of stockholders at which directors are elected, a
sSpecial meeting of holders of Seriles 3 Preferred Stock or by
written congent without & meeting in accordance with the
General Corporation Law of Delaware. Each Series A Director
S0 elected shall serve for a term of one year and until his
Successor is elected and Qualified. Any vacancy in the
pPosition of 3 Series A Director may be filled only by the
holdera of the Series A Preferred Stock. Each Series 2
Director may, during his or her term of office, be removed

-6-



at any time, with or without cause, by and only by the
affirmative vote, at a special meeting of holders of Series
A Preferred Stocx called for such purpose, or the written
consent, of the holders of record of a majority of the
outstanding shares of Series A Praferred Stock. Any vacancy
created by such removal may also be filled at such meeting
er by such consent.

exclusive right, voting Saparately as a class, to elect cne
director {(herein referred to as the "Series B Directox"),
The Series B Director shall be electe§ by the affirmacivae

S0 elected shall serve for @ term of one year and unti] his
or her successor ig elected and qualified. Any vacancy in
the position of a Series B Director may be filleq only by
the holders of the Series B Preferred Stock. The Series B
Director may, during his or hex term of office, be removed
at any time, with or without cause, by and only by the
affirmative votae, at a apecial meeting of holders of Series
B Preferred Stock called for such purpose, or the wricten
congent, of the hclders of record of 3z majority of the
outstanding shares of Series B Preferred Stock. Any vacancy
created by such removal may also be filled at such meeting

(d) So long as the holders of Series A Preferred Stock
beneficially Own shares of Series A Preferred Stock comprising at
least ten percent {(10%) of tha cutstanding Common Steck {assuming
Conversion of all Preferred Stock), in addition to any other
xighta provided by law, the Corporation shall not, without firac
obtaining the affirmative vote or written consent of the holders

of a majority of the outstanding shares of Series A Preferred
Stock:

(i) amerd or repeal any provision of the
Corporation's Certificate of Incorporation or By-Laws in a
mann;r adversely affecting the holders of Series A Preferred

or the redamptiox:! Cr repurchase of any capital gtock of the
Corporation or rights to acquire capital stock of the
Corporation (other than the repurchase of stock from
employees of the Corporation or itg subsidiaries pursuant to

-7-



repurchase rights under vesting provisions Telated to the
length of period of employment of such employees at purchase
prices initlally paidq by such employseg for such shares);

{ii) enter into any transaction, other than
employment agreements on a basis consistent with past
practice, with ary officer, direcror eor beneficial owner of
five percent (5%) or more of the Common Stock or any
Affiliete of any of the foregoing;

(iv) amend, alter or repeal the pPreferences,
Special rights or other bowers of the Series A Preferred
Stock 80 as to affact adversely the Series A Preferred
Stock. For this pPurpose, the authorization or iasuance of
any series of Preferred Stoeck with preference or prioricy
over, or being on a Parity with the Series a Preferred Stock
a8 to the right to receive either dividends or amounts
distributable upox liquidation, dissolution ar winding up o#
the Corporation saal} be deemed so0 to affeect adversely the
Series A Preferred Stock;

(v) distribute money or othex pProperty in respect
of any stock other than Series A Preferred Stock; issue debt
that is convertible into stock of the Corporation; or issue
8tock that enjoys a priority as to dividends or on
liquidation;

(vi) authorize or effoact the issuance by the
Corporation of any shares of capital stock or rights to
Acquire capital stock other than (x) pursuant to options,
warrants, conversion or subscription rights in existence op
the initial dare of issuance of the Seriag A Preferred Stock
o©r (y) pursuant to stock optien, stock bonus or other
employee stock Plans for the banefit of the employeas of the
Corporation or its subsidiaries in existence as of such
date or thereafter approved with the consent of the holders
°f a majority of the then ocutstanding shares of Serjes A
Preferred Stock;

{vii) autiorize or effect (a) any sale, lease,
transfer or other disposition of all or substantially all
the assets of the Corporation; (b) any merger or
consolidation or othes reorganization of the Corporation
with or inte anothar corporation, {¢} the acquigition by the
Corporation of another Corporation by means of a burchase of
all or substantially all of the capital stock or argete of
Such corporation, or {d) a liquidation, winding up,
dissolution or adoption of any plan for the aame; or .

{viii) authorize or effect the election eor removal
of any officer of the Corporation.

(e) In addition to any cother rights provided by law,
the Corporation shall nect, without firet obtaining tha
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affirmative vote or written consent of the holders of a majority
©f the outstanding stares Oof Series B Preferred Stock:

{1) amend or repeal any provision of the Corporation'sg
Certificate of Incorperation or By-Laws in a manner
adversely affecting the holders of Series B Preferred Stock;

(11) authorize or effect the payment of dividends
(other than dividends on the Series A Preferred Stock in
accordance with Section 2 hereof) or the redemp;ion or

subsidiaries pursuant to repurchase rights under veagting
Provigions related to the length of pericd of employment of
such employees at purchase prices initially paid by such

(i11i) enter into any transaction, other than
employment agreements on a basisa congistent with past
practice, with any officer, director or benaficial owner of
five perxcent (5%) or more of the Common Stock (assuming
conversion of all Preferred Seock) or any Affililate of any
of the foregoing;

{(iv) amend, alter or repaal the preferences,
special rights or othey powexs of the Series B Preferred

Stock s0 as to affect adversely the Series B Preferred
Stock; or

(v) except for dividends on the Series A
Preferred Stock in accordance with Section 2 hereor,
diotribule money or other property in respoct of any stock
other than Series E Preferred Stock.

(£) In addition Lo any other rights provided by law,
the Corporation ghall not, without firar obtaining the
affirmative vore or written consent of the holders of a majority
of the Cutstanding shares of Series C Preferred Stock:

(i) amend or repeal any provision of the
Corporation's Certificate of Incorpeoration or By-Laws in a
manner adversely affecting the holders of Series ¢ Preferred

k.



(iii) *nter integ any transaction, other thap
employmenc agreementsg on a bagig ‘onaistens with page
Practice, with any officer, director or beneticial oWnhear of
five PeXcant (5% OX more of the Common Stock (assuming
Conversion of all Preferreq Stock) op any Affiliace of any
Oof the foregoing;

(iv) amend, alter Or repeal rhe Preferencag,
Special righeg Or other Powers of the Seriesg ¢ Preferraqg
Stock go 43 to affect adversely the series C Preferred ;
Stqck; or

{v)
Preferreq Stock in accordance with Section 2 hereof,
distribuce money oy Other Propercy jin respect of any stock

ck.

Preforreq Stock voting Eaparately ap a Class, oy LO holderg
Of Preferred Stock Yoting together with the holderg of
=

st
8ECTION s, ngzgx;;_gggg:gg;gu. Each share of
Preferreg Stock may be Converted at any time, at the option of

the holder thereost’ into thae fumber of Tully-paig and
nonassessable Bhareg of Common Stock obtainga by dividing the
e

Nversion ricen) @ injtia) Conversjion Rate for the
Prcferred Stock shall pe one ghare gof on Stoeck for each one
Sharae Preferreq Stock surrendered for Convargien e
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(b) The corporation shall not issue fractions of
shares of Common Stock upon conversion of Praferred Stock or
#crip in lieu thereof, If any fraction of a shaye of Common
Stock would, except for the provigsions of this Section 5(b), be
issuable upon conversion of Preferred Stock, the Corporation
shall in lieu thereof pay to the person entitled thereto am
amount in cash equal to the current value of such fraction,
calculated to the nearest one-hundredth (1/100)} of a share, to be
computed (1} if the Ccmmon Stock is liated on any national
sacurities exchange, con the basis of the lagt sales price of the
Common Stock on such exchanga (or the quoted closing bid price if
there shall have been no sales) on the date of conversion, or
(ii) if the Common Stock shall not be ligted, on the basis of the
mean between the closing bid and asked prices for the Common
Stock on the date of conversion as reported by NASDAQ, or its
Successor, and 1f thera ave not such closing bid and asked
Prices, on the basis cf the faiy market value per share ag
determined by the Board of Directors.

{(c) Whenever the Conversion Rate and Conversion Price
shall be adjusted as pProvided in Section 6 hereof, the
Corporation shall forthwith file at each office designated for
the conversion of Preferred Stock, a statement, signed by the
Chairman of the Board, the president, any Vice President or
Treasurer of the Corporation, showing in reasonable detail the
Facts requiring such adjustment and the Conversion Rate that will
be effective after such adjustment, Tha Corporation shall alsc
cause a notice gerting forth any such adjustments to be sent by
mail, firat class, postage prepaid, to each record holder of
Preferred Stock at his or its address appearing on the stock
register. If such notice relates to an adjugtment resulting from
an event referred to in Section 6(g) herxeof, such notice shall be
included as part of the notice required to be mailed and
Published under the provisions of Section 6{g) hereof.

(d) In order to exercige the conversion privilege, the
holder of pPraferred Stock to be converted shall surrendexr his or
its certifjicate or certificates therafore to the principal office
of the transfer agant for the Preferred Stock (or if no tyransfer
agent be at the time appointed, then the Corporation at itg
Principal office), and 5hall give written notice to the
Corporation at such office that the holder elects to convert the
Preferred stock repregented by such certificateas, or any number
thereof. Such notice shall algo stare the name ©r names (with
address) in which the certificate or certificares for shares of
Common Stoek which shall be issuable on such convarsion shall be
issued, subject to ANy restrictions on transfer relating to
shares of the Preferred Stoeck oy shares of Common Stock upon
conversion thereof. If go required by the Corporation,
certificates surrendered for conversion shall be endorsed or
accompanied by written instrument or instruments of transfer, in
form satisfactory to the Corporation, duly authorized in writing.
The date of receipt by the trangfer agent (or by the Corporation
if the Corporation Serves as its own transfer agent) of the



certificates and notice shall be tha conversion date. As soon as
practicable after receipt of such notice and the surrendar of the
certificate or certificates for Preferred Stock as aforesaid, the
Corporation shall cause to be issued and delivered at such office
Lo such holder, or on his or its written order, a certificate or
certificates for the number of full ahares of Common Stock
isguable on such conversion in accordance with the proviaions
hereof, cash as provided in Section 5(b) hereof in respect of any
fraction of a ghare of Common Stock otherwise issuable upon such
conversion and, if leces than all shareg of Preferred Stock
representaed by the certificate or certificates 86 surrendered are
being converted, a repidual gertificate or certificates
representing the sharea of Preferred Stock not converted.

() The Corporation shall at all times when the .
Preferred Stock ghall be outstanding reserve and keep available
out of its authorized but unissued stock, for the purpoees of
effecting the conversion of the Preferred Stock., such number of
its duly authorized shares of Common Stock as shall from time to
time be sufficient to effece the conversion of all outetanding
Preferred Stock. Before taking any action that would cause an
adjustment reducing tha Conversion Price below the then par value
of the shares of Common Stock issuable upon conversion of the
-Preferred Stock, the Corporation will take any corpeorate action
that may, in the opinion of ite counsel, be necessary in ordex
that the Corporation may validly and legally issue fully-paiQ and
Nonassessable shares ¢ such Common Stock at such adjusted
conversion price,

(£) All shares of Preferred Stock which shall have
bsen gurrendered for conversion as herein provided shall no
longer be deemed to be outstanding and all rights with respect to
such sharas, including the rights, if any, to receive noticeg and
o vote, shall forthwith cease and terminate except only the
right of tha holder thereof to receive shares of Common Stock in
exchange therefor and, with Tespect Lo shares of Preferred Stock
that Qurrendered for conversion, payment of any accrued and
unpaid dividends thereoq. Any shares of Preferred Stock so
converted shall be retired and capceled and shall not be
Yreéisaued, and the Corporation may from time to time take guch

ApPropriate action as may be necessary to raduce the authorized
Preferred Stock accordingly.

SECTION 6. ANTI-DILUTION PROVISIONS.

(a) In order to prevent dilution of the right granted
hereunder, the Conversion Price shall be subject to adjustment
from time to time in accordance with this Saction 6{a}). For -
purposes of this Section €, the term "Number of Commen Shares
Deemed Outstanding" at any given time shall mean the gum of (x)
the numbar of shares of Common Stock outstanding at such time,

(Y) the number of shares of Common Stock igsuable agsuming
convergion at such time of the Preferred Stock and (2) the number
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of shares of the Common Stock deemed to be outstanding under
paragraphs 6(b) (1) to {9), inelusive, at auch time.

(b} ExceplL as pProvided in Section 6(ec) or §(f) hereof,
if and whenever on or after the date of initial issuance of the
Series A Preferred Stock (the *Initial Issuance Date*), the
Corporation shall izpue or sell, or shall in accordance with
Paragraphs 6 (b} (1) to {(9), inclusive, be deemed to have issued or
sold any shares of itas Common Stock for 8 consideration per share
less than the Convergion Price ip elfect immediately prior to the
time of guch jgeue or sale, then forthwith upon such issue or
sale (the "Triggering Transaction"), the Conversion Price shall,
subject to paragraphs (1) to (9) of this Section 6(b), be reduced
to the Conversion Price (calculated to the nearest tenth of a
cent) determined by dividing:

by the Conversion Price then in effect, plus (y) the
consideration, if any, received by the Corporation upon
consummation of such Triggering Trangactien, by

{i1) ‘an amount equal to the sum of (x) the Number of
Common Shares Decmad Outetanding immediately prior to such
Triggering Transaction plus (v} the number of shares of
Common Stock issued (or deemed to be issued in accordance
with paragraphs 6(b) (1) to (%)) 1in connection with the
Triggering Transaction.

. For purposes of detexmining the adjusted Conversion
Price under this Section 6(b), the following paragraphs (1) to
(9), inclugive, shall be applicable:

(1) In case the Corporation at any time ghall in any
manner grant (whether directly or by assumption in a merger
or otherwise) any rights to subscribe for or to purchase, or
any options for the Purchase of, Common Stock or any stock
Or other gacuritieg convercible intoc or exchangeable for
Common Stock (such rights or options being herein called
"Options* and such cgonvertible or exchangeable stock or
8ecurities being herein called "Convertible Securitiegn),

exchange any auch Convertible Securitieg are immediarely
exercisable and the price per share for which the Common
Stock 18 issuable upon exercise, conversion or cxchange
fdet?rmined by dividing (x) the total amount, if any,
received or receivable by the Corporation ag consideration

for the granting of guch Options, plus the minimum aggregate
amount of additiona]l considexration payable to the

Corporation upon the e€Xercise of all guch Options, plug, in
the case of such Options which relate to Convertible
Securities, the minimum aggregate amount of additional
consideration, if any. payable upon the issue or sale of
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