such Convertible Securities and upon the conversion or
exchange thereof, by (y) the total maximum number of shares
of Common Stock issuable upon the exsrcise of such Options
©xr the conversion or exchange of asuch Convertible
Securities) shall be less than the Conversion Price in
effect immediately prior to the time of tha granting of sguch
Opticon, then the total maximum amount of Common Stock
issuable upon the exercise of such Options or in tha casa of
Optiona for Convertible Securities, upon the conversion or
exchange of such Convertible Securities shall (as of the
date of granting of such Options) be deemed to ba
outstanding and to have been issued and sold by the
Corporation for such price per share. No adjustment of the
Conversion Price shall be made upon the actual issue of such
shares of Common Stock or such Convertible Securities upon
the exercise of such Options, except as otherwise provided
in paragraph (3) below.

(2) In case the Corporation at any time shall in any
manner igasue (whether directly or by assumption in a merger
Or otherwise) or sell any Convertible Securities, whether or
not the rights to exchange or convert thereunder are
immediacely exercisable, and the price per share for which
Common Stock is issuable upon such conversion or exchange
(determined by dividing (x) the total amount received or
receivable by the Corporation as consideration for the ispue
or sale of such Convertible Securities, plus the minimum
aggregate amount of addicioconal consideration, if any,
payable to the Corporation upon the conversion or exchange
thereof, by (y) the total maximum number of shares of Common
Stock isauable upon tha conversion orx axchangs of all such
Convertible Securities) shall be less than the Conversion
Price in effect immediately prior to the time of such issue
or sale, then the total maximum numbary of ghareo of Common
Stock issuable upon conversion or exchange of all such
Convertible Securities shall (as of the date of the igsue or
sale of such Convertible Securities) be deemed to be
cutstanding and tc have been igsued and acld by the
Corporation for such price pexr share. No adjustment of the
Conversion Price shall bs made upon the actual igsue of such
Common Stock upon exercise of the rights to exchange or
convert under such Convertible Securities, except as
otherwise provided in paragraph (3) below.

(3) If the purchase price provided for in any Options
referred to in paragraph (1), the additional considaration,
if any. payable upon the conversion or exchange of any
Convertible Securities referred to in paragraphs (1) or (2),
or the rate at which any Convertible Securities refaerrod to
in paragraphs (1) or (2) are convertible into or
exchangeable for Common Stock shall change at any time
(other than under or by reason of provisions designed to
protect againsgt dilution of the type set forth in Sections
6(b) or 6(d}). the Conversion Price in effect at the time of
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such change shall forthwith be readjusted te the Conversion
Price which would have been in effect at such time had such
Options or Convertible Securities still outstanding provided
for such changed purchase price, additional consideration or
conversion rate, as the case may be, at the time initially
granted, issued or sold. If the purchase price provided for
in any Option reierxred to in paragraph (1) or the rate at
which any Convertible Securities referred to in paragraphsg
{1) or (2) are convertible into or exchangeable for Common
Stock, shall be reduced at any time under or by reason of
provisions with respect thereto designed to protect against
dilution, then in case of the delivery of Common Stock upon
the exercise of any such Option or upon conversion or
exchange of any such Convertible Security, the Conversion
Price then in effect hereunder ghall forthwith be adjusted
to such respective amount as would have been obtained had
such Option or Convertible Security never been issued as to
such Common Stock and had adjustments been made upon the
isguance of the shares of Common Stock delivered ag
aforesaid, but orly if as a result of such adjustment the
Conversion Price then in effect hersunder is hereby reduced.

{4) On the expiration of any Option or the termination
of any right to convert or axchange any Convertible
Securities, the Conversion Price then in effect hereunder
shall forthwith be increased to the Conversion Price which
would have been in effect at the time of such expiration er
termination had such Option or Convertible Securities, to
the extent outstanding immediately prier to such expiration
oxr tarmination, never been issued.

{5) In case any Options shall be issued in connection
with the issue or sale of other securities of the
Corporation, together comprising one integral transaction in
which no specific consideration is allocated to such Options
by the parties thereto, such Options shall be deemed to have
been issued without consideration.

(6) In case any shares of Common Scock, Optiong or
Convertible Securities shall be issued or =old or deemed to
have been issued or sold for cagh, the consideration
raceived therefor shall be deemed to be the amount received
by the Corporation therefor. In case any shares of Common
Stock, Options or con?ertible Securities shall be igsued or

shall be the fair value of such consideration as determined
in good faith by the Board of Directors. 1In case any shares
of Common Stock, Cptions or Convertible Securities shall be
issued in connection with any merger in which the
Corporation is the surviving corporation, the amount of
consideration therefor shall be deemed to be the fair value
of such portion of the net assers and business of the non-
surviving corporation as shall be attyibutable to such
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Common Stock, Options or Convertible Securities, as the case
may be.

(7) The number of ghares of Common Stock outstanding
at any given time shall not include shares owned or held by
or for the account of the Coxrporation, and the disposition
of any shares so owned or held shall be considered an iasue
or sale of Common Stock for the purpose of this Sectien
6 (b},

(8) In case the Corporation shall declare a dividend
or make any other distribution upon the stock of the
Corporation payakle in Options or Convertible Securities,
then in such case any Options or Convertible Securitieg, as
the case may be, isauable in payment of such dividend or
distxibution shall he daamed to have been issued or solid
without consideration.

(9) For purposes of thig Section 6(b), in case the
Corporation shall take a record of the holders of its Common
Stock for the purpose of entitling them (x) to receive a
dividend or other distribution payable in Common Stock,
Options or in Convertible Securities, or (y) to subscribe
for or purchase Common Stock, Options or Convextible
Securities, then such record date shall be deemad to be the
date of the issue or sale of the shares of Common Stock
deemed to have been igsued or sold upon the declaration of
such dividend or the making of such other distribution or
the date of the granting of such right or subscription or
burchasa, as the case may be,

, (c) 1In the event the Corpozation shall declare a
dividend upon the Common Stock (other than a dividend payable in
Common Stock} payable Otherwise than out of earnings or earned
2urplus, determined in accordance with genexally accepted
accounting principles, including the making of appropriate
deductions for minority interests, if any. in subsidiaries
(herein referred ro as "Liquidating Dividends"), then, as aocon as
possible after the convexsion of any shares of Preferred Stock,
the Corporation shall pay to the person converting such shares of
Preferred Stock an amount equal to the aggregate value at the
time of such exercise of all Liquidating Dividends (including but
not limited to the Common Stock which would have been issued at
the time of such earlier exercise and all other securiries which
would have been issued with raspect to such Common Srock by
reason of stock splits, stock dividends, mergers or
reorganizations, or for any other reason). For the purpcses of
thia_Section §(c), a dividend othar than in cash shall be :
Cconsidered payable ocut of earnings or earned surpius only to the
éxtent that such earnings or earned suxplus axe charged an amount
equal to the fair value of such dividend as determined in good
faith by the Board of Directors.

(d) In case the Corporation shall at any time (i)
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subdivide the outstanding Common Stock or (1i) issue a divideng
on itsg outstanding Common Stock Payable in gharee of Common
Stock, the number of shares of Common Stock issuable upon
conversion of the Preferred Stock shall be Pxoportionately
increased by the same ratio as the subdivision ox dividend (with
appropriate adjustments to the Conversion Price in effect
immediately prior to such subdivision or dividend). 1In case the
Corporation shall at any time combine its outstanding Common
Stock, the number of shares igsuable upon conversion of the
Preferred Stock immediately prior tu such combination shall be
proporticnately decreaged by the same ratio as the combination
(with appropriare adjustments to the Conversion Price in effect
immediately prior to such combination) .,

{8) If any capital reorganization or reclassification
of the capital stock of the Corporation, or congolidatiqn or

ghall be entitled to receive stock, securities, cash or ‘other
broperty with respect ro Or in exchange for Common Stock, then,
as a condition of sueh reorganization, reclassificatien,
consolidation, merger or sale, lawful and adequate prevision
shall be made whereby the holders of the Preferred Stock shal]
have the Tight to acquire and receive upon conversion of the
Preferred stock, which right shall be, in the case of any serieg
of Preferred Stock, prior to the rightg of the nolders of any
other stock of the Corporation ranking on liquidation junior to
such serjies (but after and subject to the rights of holders of
any Preferred Stock of the Corporation ranking on liquidation
Prior and in preference to such feries, if any), such shares of
8tock, securities, cash or other property issuable or payable (as
Part of the reorganization, reclagssification, consolidation,
merger or gale) with TeSpect to or in exchange for asuch number of
outstanding shares of Common Stock as would have been received
upon conversion of the Preferred Stock at the Conversion Price
then in ef?ect. The Corporation will not effect any such

purchasing guch assetg shall assume by written instrument mailed
or delivered to the holders of the Preferred Stock at the last
address of each such holder appearing on the books of the
Corporatien, the obligation to deliver to each such holder such
ehares_of stock, securitias ox A3gsets ag, in accordance with the
foregoing pProvisions, such holder may be sntitled to purchase

If a purchase, tender or exchange offer ig made to and accepted
QY the holders of more than 50% of the oulLstanding shares of
Common Stock, the Corporation shall not effect any consolidation,
Bérger or sale with the person having made such offer or with any
Affiliate of such person, unless prior to the consummation of
such consolidation, merger op sale the holders of the Preferrsd

Stock shall have been given a reasonable opportunity to then
elect to receive upon conversion of the Preferred Stock either
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the stock, securitles or assets then issuable with respect to the
Common Stock or the stock, securities or assets, or the
equivalent, issued to previous holders of the Common Stock in
accordance with such offer. For purposas hereof, the texrm
"Affiliate" with respect tc any given person shall mean any

person controlling, controlled by or under common control with
the given person. - )

(f) The provisions of this Section €6 shall not apply
to any Common Stock issued, issuable or deemed outstanding under
paragrapha 6(b) (1) to (9) inclusive: (i) to any perscon pursuant
te any stock option, stock purchage or similar plan or
arrangement for the benefit of employeea of the Corporation or
its subsidiaries in effect on the Initial Issuance Date or
thereafter adopted by the Board of Directors and a majority of
the Series A Directors, (ii) pursuant to options, warrantg and
convergion rights in existance on the Initial Issuance Date, or
(iii) on conversion of the Preferred Stock or the sale of any
additional shares of Preferrad Stock.

(g) In the event that:

(1) the Corporation shall declare any cash dividend
upon its Common Stock, or

{(2) the Corporation shall declare any dividend upon
its Common Stock payable in stock or make any special
dividend or other distribution to the holdera of its Common
Stock, or

(3) the Corporation shall offer for subscription pro
rata to the holders of its Common Stock any additional
shares of stock of any class or other rights, or

{(4) there shall be any capital reorganization or
reclassification of the capital stock of the Corporation,
including any subdivision or combination of its outstanding
shares of Common Stock, or consolidation or merger of the
Corporation with, or sale of all or substantially all of its
assets to, another corporation, or

(5) there shall be a voluntary or involuntary
dissolution, liguidation or winding up of the Corporation;

then, in connection with such event, the Corporation shall give
to the holders of the Preferred Stock:

(1) at least twenty (20) days prior written notice of
the date on which the books of the Corporation
shall close or a record gshall be taken for such
dividend, distribution or subscription rights or
for determining rights to vote in respect of any
such reorganization, raclagsasification,
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consolidation, merger, sale, dimssclution,
ligquidation or winding up; and

(1i) in the case of any such reorganization,
reclassification, consolidation, merger, sale,
dissolution, liquidation or winding up, at least
twenty (20) days prior written notice of the date
when the game shall take place. Such notice in
accordance with the foregoing clause (i)} shall
also specify, in the came of any such dividend,
distribution or subscription rights, the date on
which the holders of Common Stock shall be
entitled chereto, and such notice in accordance
with the foregoing clause (ii} shall also aspecify
the date on which the holders of Common 8tock
shall be entitled to exchange their Common Stock
for securities or other property deliverable upon
such reorganization, reclassification
consolidation, merger, sale, dissolution,
ligquidation or winding up, as the case may be.
Each such written notice shall be given by first
class mail, postage prepald, addresseed to the
holders of the Preferred Stock at the address of
each such holder as shown on the books of the
Corporation.

{h) If at any time or from time to time on or after
the Initial Issuance Date, the Corporation shall grant, issue or
sell any Options, Convertible Securities or rights to purchase
property (the "Purchase Rights") prc rata to tha racord holders
of any class of Common Stock and puch grants, issuances or sales
do not result in an adjustment of the Convereion Price under
Section 6(b) hereof, then each holder of Preferred Stock shall be
entitled to acquire (within thirty (30) days after the later to
occur of the initial exercise date of such Purchase Rights or
receipt by such holder of the notice concerning Purchase Rights
to which such holder shall be entitled under Section 6(g)) and
upon the terms applicable to such Purchase Rights either:

(i} the aggregate Purchase Rights which such holder
could have acquired if it had held the number of
shares of Common Stock acquirable upon conversion
of the Preferred Stock immediately before the
grant, issuance or sale of such Purchase Rights;
provided that if any Purchase Rights were
distributed to holders of Common Stock without the
payment of additional consideration by such
holders, corresponding Purchase Rights shall be
distributed to the exercising holders of the
Preferred Stock as scon as possible after such
exercise and it shall not be necessary for the
exercising holder of the Preferred Stock

specifically to request delivery of such rights;
or
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{ii) in the event that any such Purchase Rights shall
have expired or shall expire prior to the end of
said thirty (30) day period, the number of shares
of Common Stock or the amount of property which
such holder could have acquired upon such exercise
at the time or times art which the Corporation
granted, issued or scld such expired Purchase
Righta,

(i) 1If any event occurs as to which, in the opinion of
the Board of Diractors, the provisions of thia Section 6 are not
strictly applicable or if strictly applicable would not fairly
protect the rightas of the holders of the Preferred Stock in
accordance with the espential intent and principles of such
provisions, then the Board of Directors shall make an adjustment
in the application of such provisions, in accordance with such
essential intent and principles, so as to protect such rights as
aforegaid, but in no event ghall any adjustment have the effect
of increasing the Conversion Price as otherwige determined
pursuant to any of the provisions of this Section € except in the
case of a combination of shares of a types contemplated in Section
6{d) hereof and then in noc event to an amount larger than the
Convergion Price as adjusted pursuant to Section 6(d) hereof.

SECTION 7. MANDATORY CONVERSION.

(a} Each share of Preferred Stock shall automatically
be converxted into shares of Common Stock at its then effective
Conversion Price at any time upon the closing of an underwritten
public offering pursuant to an effective registration statement
under the Securities Act of 1933, as amended, cavering the offer
and gale of Common Stock for the account of the Corporation to
the public generally at a price to the public which places upon
the Corporation a value (prior to the raceipt of proceeds of such
offering) of at least $50 million and in which the net proceeds
to the Corporation are not less than 510 million (herein referred
to as a "Qualified Public Offering"). 1In addition, each share of
Praferred Stock shall automatically be convexted into sharss of
Common Stock at the then effectiva Conversion Price for such
shares upon the vote to go convert of the holders of at least a
majority of the shares of Preferred Stock then outstanding.

(b) All bolders of record of shares of Praferred Stock
will be given at least 10 days' prior written notice of the date
fixed and the place designated for mandatory conversion of all of
such shares of Preferred Stock pursuant to this Section 7. Such
notice will be sent by mail, firs:c class, postage prapaid, to
each racord holder of shares of Preferred Stock at suech holder's
address appearing on the stock register. On or before the date
fixed for conversion each holder of sharas of Preferred Stock
shall surrender his or its certificates or certificates for all
such shares to the Corporation at the place designated in such
notice, and shall thereafter receive certificates for the number
of shares of Common Stock to which such holder is entitled
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pursuant to this Section 7. On the date fixed for conversion,
all rights with respect to the Preferred Stock so converted will
terminate, axcept only the rights of the holders thereof, upon
surrender of their certificate or certificates therefor, to
receive certificates for the number of shares of Common Stock
into which such Preferred Stock has been converted. If so
required by the Corporation, certificates surrendered for
conversion shall be endorsed or accompanied by written ingtrument
or inatruments of transfer, in form satisfactory to the
Corporation, duly executed by the registared holder or by his
attorneys duly authorized in writing. All certificates
evidencing shares of Preferred Stock which are required to be
surrendered for conversion in accordance with the provisicns
hereof ghall, from and after the date such certificates are 80
required to be gsurrendered, be deemed to have bean retired and
canceled and the shares of Preferred Stock repraesented thereby
converted into Common- Stock for all purposes, notwithstanding the
failure of the holder or holders thereof to surrender such
certificates on or prior to such date. Aa soon as practicable
after the date of such mandatory conversion and the surrender of
the certificate or certificates for Preferred 8Stock as aforesaid,
the Corporaticn shall cause zo be issued and delivered to such
holder, or on his or its written order, a certificate or ‘
certificates for the number of full shares of Common Stock
iesuable on such conversion in accordance with the provisions
hereof and cash as provided in Section 5(b) hereof in respact of
any fraction of a share of Common Stock otherwise issuable upon
such conversion.

SECTION 6. REDEMPTION.

(a) The Corporation shall redeem all outstanding
shares of Series A Preferred Stock (toc the extent that such
redemption shall not violate any applicable provisions of the
lawa of the State of Delaware) on the fifth anniversary of the
Initial Iasuance Date (the "Redemption Date"). Each share of
Seriea A Preferred Stock shall be redeemed at a price in cash
equal to the Stated Value per share, Plus an amount equal to any
dividends accrued but unpaid thereon (such amount is hereinafrer
referred to as the "Redemption Price®). If the Corporation is
unable to redeem any shares of Series A Preferred Stock then to
be redeemed because such redemption would violate the applicable
laws of the State of Delaware, then the Corporation shall redeem

such shares as soon thereafter as redemption would not viglate
such lawa.

(b) In the event of any redemption of only a part of
the then outstanding Series A Preferred Stock, the Corporation
shall effect such redemption pro rata among the holders of Series
A Preferred Stock (based on the number of shares of Series A
Preferred Stock held on the Redemption Date).

{c) At leagt thirty (30) days prior to the Redemption
Date, written notice shall be mailed, postage prepaid, to each

-21-



holder of record of Series A Preferred Stock to be redeemed, at
his or its post office address laast shown on the records of the
Corporation, notifying such holdar of the number of shaxres so to
be redeemed, speacifying the Redemption Date and the date on which
such holder's convarsion rights (pursvant to Saction § hereof) as
to such shares terminate and calling upen such holder to
Surrender to the Corporation, in the manner and at the Place
designated, hig or its certificate or certificates representing

as the "Redemption Notice*), on or prior to the Redemption Date,
each holder of Series a Preferred Stock to be redeemad ahall
Surrender his or ite certificate or certificates representing
such shares to the Corporation, in the manner and at the place
designated in the Redemption Notice, and thereupon the Redemption
Price of such ghares ghall be Payable to the order of the Person
whose name Appears on such Certificate or certificates ag the
owner thereof and each Surrendered certificate shall be canceled.
In the event leas than all the shares repregented by any such
certificate are redeemed, a new cexrtificate shall be issued
representing the unredeemed shareg, From and after the """
Redemption Date, unless there shall have been a default in-
payment of the Redemption Price, all rights of the holders of the
Series A Preferred Stock degignated for redemption in the =~ .
Redemption Notice as holders of Seriaeg A Prefarred Stock (excapt
the right to receive the Redemption Price without interest~upon
Surrender of their

respect to such shares, and auch shares shall not thereafter bhe
transferred on the books of the Corporation or be deemad to phe
outstanding for any purpose whatscever.

(d) Except for the right to redeem shares of Saries 2
Prefarred Stock as provided in Section 8(a) hereof, thae
Corporation shall have no right to redeem the shares of Preferreq
Stock. Any shares of Series A
be Parmanentcly retired, shall no longer be deemed outstanding and
shall not under any circumstances bhe reigssued, and the
Corporation may from time to time take such apprepriate corporate
action as may be necessary to raduce the authorized Preferred
Stock accordingly. Subject to Section 4 heraof, nothing herein
contained shall pPrevent or restrict the purchase by the
Corporation, from time to time either at public oxr Private sala,
of the whole or any part of the Preferred srock at such price or
pPrices ag the Corporation may detarmine, subject to the
provisions of applicable 1aw,
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ARTICLE V,

In furtherance and not in limitation of the powers
conferred by statute, the by-laws of the Corporation may be made,
altered, amended or repealed by the stockholders or by a majority
of the entire Board of Directors.

ARTICLE VI.

Elections of directors need not be by written ballot.

ARTICLE VII.

1. Ipdempification. The Corporation shall indemnify
to the fullest extent parmitted under and in accordance with the
iaws of the State of Dslaware any person who was or is a party or
is threatanad to be made a party to any threatenad, periding or
completed action, suit or proceeding, whether civil, criminal,
administrative or investigative {(other than an action by aor in
the right of the Corporation) by reason of the fact that he is or
was a director, officer, incorporator, employee or agent of the
Corporation, ox is or was serving at the request of the .
Corporaticn as a director, officer, trustee, employee or agent of
or in any other similar capacity with another corporation, -
partnership, joint venture, trust or other snterprise, against
expenses (including attorneys' fees), judgments, fines and
amounts paid in settlement actually and reasonably incurred by
him in connection with such action, suit or proceeding if he
acted in good faith and in a manner he reascnably believed to be
in or not opposed to the best interests of the Coxporation, and,
with respsect to any criminal action or proceeding, had no
reagonable cause to believe his conduct was unlawful. The
termination of any action, euit or proceeding by judgment, order,
settlement, conviction, or upon a plea of nolo contendere or its
equivalent, shall not, of itself, create a presumption that the
person did not act in good faith and in a mannex which he
reascnably believed to be in, or not opposed to, the best
interests of the Corporation, and, with raspect to any criminal
action or proceeding, shall not, of itself, create a prssumption
that the person had reasonable cause to baliave that his conduct
was unlawful. ’

2. Ppayment of Expenaes. Expenses (including
attornays' fees) incurred in defending any civil, criminal,
administrative or investigative action, suit or proceeding shall
{in the case of any action, suit or proceeding against a director
of the Corporation) or may (in the case of any action, suit or
proceeding against an officar, trustee, employea or agent) be
paid by the Corporation in advance of the final disposition of
such action, suit or proceeding as authorized by the Board of
Directors upon receipt of an undertaking by ox on behalf of the
indemnified psrson to repay such amount if it shall ultimately be
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determined that he ig not entitled to be indemnified by the
Corporation as authorized in this Article VIT.

3. Nomexclusivity of Provigjon. The .indemnification
and cther rights set forth in this Article shall not ba exclusive
of any provisions with respect therete in the by-laws or any
other contract or agreement between the Corporation and any
officer, dirmctor, employee or agent of the Corporation.

4. Effect of Repeal. Neither the amendment nor repeal
of this Article VIT, subparagraph 1, 2, or 3, nor the adoption of
any provigion of this Certificate of Incorporation inconsistent
with Article vII, subparagraph 1, 2, or 3, shall eliminate or
reduce the effect of this Article VII, subparagraphs 1, 2, and 3,
in respect of any matter occurring before such amendment, repeal
or adoption of an inconsistent . provision or in respact of any
cause of action, suit or claim relating to any such matter which
would have given rise to a right of indemnification or right to
receive expenees pursuant to this Article VII, subparagraph 1, 2,
or 3, if such provision had not been so amanded or repealed or if
a4 provision inconsistent therewith had not been so adopted.

5. i . No director or officer
shall be personally liable to the Corporation or any stockholder
for monetary damages for breach of fiduciary duty as a director
or officer, except for any matter in respect of which such
director or officer (A) shall be liable under Section 174 of the
General Corporation Law of the State of Delaware or any amandment
thereto or succeasor provision thareto, or (B) shall be liable by
reasgon that, in addition to any and all other requirements for
liabllity, he:

(1) shall have breached his duty of loyalty to the
Corporatiecn or its stockholders;

(ii) shall not have acted in good falth or, in failing
to act, shall not have acted in good faith;

(iii) ehall have acted in a manner invelving
intentional misconduct or a krnowing viclation of law
or, in failing to act, shall have acted in a wmanner
involving intentional misconduct or a knowing wviolation
ef law; oxr

(iv) shall have derived an improper personal benefit.

1f the General Corporation Law of the State of Delaware
i amended after the date hereof to authorize corporate action
further eliminating or limiting the personal liability of
directors, then the liability of a director of the Corporation
shall be eliminated or limited to the fullest extent permitted
by tge General Corporation Law of the Stata of Delaware, aa so
amended.
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IN WITNESS WHEREOF, suid Corpoxation has caused this
Certificate to be signed by its President this 28tk day of April

E"ﬁﬁ Clhada,

Fresident

2000.
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