2.17 DBrokers; Third Party Cxpenses. Except as disclosed in Schedule 2 17 hereto,
Summer has not incurred, nor will it incur, directly or indirectly, any liability for brokerage,
finders' fees, agent’s commissions or any similar charges in conncction with this Agreement or
any transactions contemplated hercby. Except as disclosed in Schedule 2.17 hereto, no shares of
common Stock, options, warrants or other securitics of cither Company or Parent arc payable to
any third party by Company as a result of the Transactions.

2.18 Intcllectual Property. For the purposes of this Agreement, the following terms
have the following definitions:

“Intellectual Property” shall mean any or all of the following and all worldwide commeon
law and statutory rights in, ansing out of, or associated therewith: (i) patents and applications
therefor and all reissues, divisions, renewals, extensions, provisionals, continuations arxl
continuations-in-part thereof (“Patents™); (ii) inventions (whether patentablc or not), invention
disclosures, improvements, irade secrets, proprictary information, know how, technology,
technical data and customer lists, and all documentation relating 10 any of the foregoing, (iii)
copynights, copynghts registrations and applications therefor, and all other rights corresponding
thercto throughout the world; (iv) software and software programs; (v) domain names, uniform
resource locators and other names and locators associated with the Intemet (vi) indusuial designs
and any registrations and applications therefor; (vii} trade names, logos, common law trademarks
and service marks, trademark and service mark registrations and applications therefor
{collectively, “Trademarks™); (viii) all databases and data collections and all rights therein; (ix)
all moral and economic rights of authors and inventors, however denominated, and (x) any
similar or equivalent nghts to any of the foregoing (as applicable).

“Company Intellectual Propenty” shall mean any Intellectual Property that is owned by,
or exclusively liccnsed to, Summer, including software and software programs developed by or
exclusively licensed to Summer (specifically excluding any off the shelf or shrink-wrap

softwarc).

“Registered Intellectual Property™ means all Intellectual Property that is the subject of an

application, certificate, filing, registration or other document issucd, filed with, or recorded by
any privale, state, government or other legal authority.

“Company Regisicred Inteliectual Property” means all of the Registered Intellectual

Property owned by, or filed in the name of, Summer,

“Company Products”™ mcans all current versions of products or service offerings of
Company.

(a)  Except as disclosed in Schedulg 2.18 hereto, no Company Intellectual
Property or Company Product is subject to any matenial proceeding or outstanding decree, order,
Judgment, contract, license, agreement or stipulation resiricting in any manner the use, transfer or
heensing thereof by Summer, or which may affect the validity, use or enforceability of such
Company [ntellcctual Property or Company Product, which in any such case could reasonably be
expected to have a Material Adverse Effect on Summer.
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(b}  Except as disclosed in Schedule 2.18 hereto, Summer owns and has good
and exclusive litle to cach matenial item of Company Intellcctual Property owned by it free and
clear of any Licns (excluding non-exclusive licenses and rclated restrictions granted by it in the
ordinary course of business); and Summer is the cxclusive owner of all matenal registered
Trademarks used in connection with the operation or conduct of the business of Summer
including the sale of any products or the provision of any services by Summer.

() To Summer's knowledge, except as sct forth in Schedule 2.18, the
operation of the business of Summer as such business currently is conducted, including
Summer's use of any product, device or process, has not and does not infringe or misappropriate
the Intetlectual Property of any third pany or constitute unfair competition or trade practices
under the 1aws of any jurisdiction.

2.19  Agreements, Contracts and Commitments.

(a)  Schedule 2.19 hereto sets forth a complete and accurate list of all Material
Company Contracts (as hereinafier defined), specifying the parties thercto. For purposes of this
Agreement, (i) the term “Company Contracts” shall mean all contracts, agreements, leases,
mongages, indentures, notes, bonds, licenscs, manufacturing arrangements, distribution
arrangemcnts, permits and franchises, whether written or oral, to which Summer is a party or by
or to which any of the properties or assets of Company may be bound, subject or affected
(including without limitation notes or other instruments payable to Summer) and (i1} the term
“Matepial Company Contracts™ shall mean (y) each Company Contract that otherwisc is or may
be matcnial to the businesses, operations, asscts, condition (financial or otherwise) or prospects
of Summes and (z) without limitation of subclause (y), each of the following Company
Contracts:

) any morigage, indenture, note, installment obligation or other
instrument, agreement or arrangement for or relating to any borrowing of money by or from
Summer by or to any officer, director, stockholder or holder of derivative securitics (“Insider™)
of Summer;

(i)  any guaranty, direci or indirect, by Summer or any Insider of
Summer of any obligation for borrowings, or otherwise, excluding endorsements made for
collection in the ordinary course of business;

(i) any Company Contract of employment;

(iv)  any Company Contract made other than in the ordinary course of
business or {x) providing for the grant of any preferential rights to purchase or lcase any asset of
Summer ar (y) providing for any right (exclusive or non-exclusive) to sell or distribute, or
otherwise relating 10 the sale or distribution of, any product or service of Summer,

(v)  any obligation to register any shares of the capital stock or other
securities of Summer with any Governmental Enury,;
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{vi)  any obligation to make payments, contingent or otherwise, arising
out of the prior acquisition of the business, assets or stock of other Persons;

(vii)  any collective bargaining agreemcent with any labor union;

(viii) any |case or similar arrangement for the use by Summer of real
property or personal property;

(ix) any Company Contract granting or purporung o grant, or
otherwise in any way relating to, any mineral rights or any other interest (including, without
limitation, a leasehold interest) in rcal property; and

(x)  any Company Contract to which any insider of Summer is a party.

(b)  Each Company Contract was entered into at arms’ Iength and in the
ordinary course, 15 in full force and effect and is valid and binding upon and enforceable against
cach of the partics thereto. True, correct and complete copies of all Material Company Contracts
{or written sumunaries in the case of oral Material Company Contracts).

(c) Except as set forth in Schedule 2.19, neither Summer nor, to the best of
Company's knowledge, any other party thereto is in breach of or in default under, and no cvent
has occurred which with notice or lapse of time or both would become a breach of or default
under, any Company Cantract, and no party to any Company Contract has given any wrnticn
notice of any claim of any such breach, default or event, which, individually or in the aggregate,
arc reasonably likely to have a Matenal Adverse Effect on Summer. Each agrecment, contract or
commitment to which Summer is a party or by which it is bound that has not expired by its terms
15 in full force and effect.

220 Insurance. Schedule 2.20 sets forth Summer’s insurance policies and fidclity
bonds covering the assets, business, products, cquipment, properties, operations, employees,
officers and directors (collectively, the “Insurance Policies”) of Summer.

2.21  Governmental Actiong/Filings. Except as set forth in Schedule 2.21, Summer has
been granied and holds, and has made, all Governmental Actions/Filings {including, without
limitation, the Governmental Actions/Filings required for (i) emission or discharge of effluents
and pollutants into the air and the water and (ii) the manufacture and sale of all products
manufactured and sold by it) neccssary to the conduct by Summer of its business (as presently
conducted and as prescntly proposed to be conducted) or used or held for use by Summer, and
true, complete and correct copics of which have heretofore been delivered to Parent. Fach such
Governmental Action/Filing is 1n full force and effect and, except as disclosed in Schedule 2.21
hereto, will not expire prior 10 December 31, 2007, and to Summer's knowledge, Summer is in
compliance with all of its obligations with respect thereto. To Summer's knowledge, no event
has occurred and is continuing which requires or permits (or after notice or fapse of time or both
would require or permit) and consummation of the transactions contemplated by this Agreement
or any ancillary documents will not require or permit (with or without notice or lapse of time, or
both}, any modification or termination of any such Governmental Actions/Filings except such
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events which, either individually or in the aggregate, would not have a Material Adverse Effect
upon Summer. Except for (i) renewals in the ordinary course of business or (ii) as set forth in
Schedule 2.21, no Governmental Action/Filing ts necessary to be obtained, securcd or made by
Summer to enable it to continue to conduct its businesses and operations and use its properties
after the Closing in a manner which is consistent with current practice.

For purposes of this Agreement, the term “Governmental Action/Filing" shall mean any
franchise, license, certificate of compliance, authorization, consent, order, permit, approval,
consent or other action of, or any filing, registration or qualification with, any federal, state,
municipal, foreign or other governmental, administrative or judicial body, agency or authority.

222  Interested Party I'ransactions. Except as sct forth in the Schedule 2.22 hercto, no
cmployee, officer, director or stockholder of Summer or a member of his or her immediate
family is indebted to Summer, nor i1s Summer indebted {or committed 1o make loans or extend or
guarantee credit) to any of them, other than (i) for payment of salary for services rendered, (11)
reimbursement for reasonable expenses incurred on behalf of Summer, and (iit) for other
employee benefits made generally available to all employees. Except as sct forth in Schedule
2.22. to Summer’s knowlcdge, none of such individuals has any direct or indircct ownership
nterest in any Person with whom Summer is affiliated or with whom Summer has a contractual
rclationship, or i any Person that competes with Summer, except that each employce,
stockholder, officer or dircctor of Company and members of their respective immediate families
may own less than 5% of the outstanding stock in publicly traded companies that may compete
with Company. Except as set forth in Schedule 2.22, 1o the knowledge of Summer, no officer,
director or Stockholder or any member of their immediate families is, directly or indirectly,
interested in any Material Company Contract with Summer (other than such contracts as relate to
any such Person’s owncrship of capital stock or other securitics of Summer or such Person’s
employment with Summer). :

223 Board Approval. The board of directors of each of the Companies (including any
required committee or subgroup thereof) has, as of the date of this Agreement, duly approved
this Agreement and the Transactions contemplated hereby.

224  Stockholder Approval. The shares of Company Common Stock owned by the
Stockholders constitute, in the aggregate, all of the outstanding voting shares of each of the
Companies and the Stockholders’ execution of this Agreement evidences their approval of the
Transactions by the stockholders of each of the Companies in accordance with the Applicable
Corporate Laws.

225 Representations and Warrantics Complete. The representations and warranties of
Summer included in this Agreement and any list, statement, document or information set forth
in, or attached to, any Schedule provided pursuant to this Agreement or delivered hercunder, are
trve and complete in all material respects and do not contain any untrue statement of a material
fact ur omit 10 state a matenal fact required to be stated therein or necessary 1o make the
statements contained therein not misieading, under the circumstance under which they were
made.
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2.26 Product Liability; Product Recalls. Summer has never been found liable in a
cause of action based on any product liability or related claims and has never been a party to any
action alleging same. Schedule 2.26 sets forth a detaiied descnption of each recall of any product
of Summer since formation of any of the Companics.

2.27  Supvival of Representations and Warranties. The representations and warranties
of Summer set forth in this Agrecmem shall survive the Closing through the Escrow Penod.

ARTICLE I
REPRESENTATIONS AND WARRANTIES OF PARENT

Parcnt hercby represents and warrants 10 Summer (except as set forth in a Schedule
corresponding in number to the applicable Section of this Anticle III (the “Parent Schedule™),
provided that the disclosure of an item in one section of the Schedules shall be deemed to modify
both (1) the representation and warranties contained in the section of this Agreement to which it
corresponds in number and (ii) any other representation and warranty of Parent in this
Agreement to the extent that is it reasonably apparent from a reading of such disclosure item that
it would also qualify or apply to such other represcntation and warranty):

3.1 Qrganization and Qualification.

(a)  Parent is a corporation duly incorporated, validly existing and in good
standing under the laws of the State of Delawarc and has the requisite corporate power and
authority to0 own, lease and operate its assets and propertics and to carry on its business as it is
now being or cumrently planned by Parent to be conducted. Parent is in possession of all
Approvals necessary 1o own, fease and operate the properties it purports to own, operatc or lease
and to carry on its business as it is now being or curmrenily planned by Parent to be conducted,
except where the fatlure to have such Approvals could not, individually or in the aggrepalte,
rcasonably be expected to have a Material Adverse Effect on Parent. Complete and correct
copies of the Charter Documents of Parent, as amended and currently in effect, have been
heretofore delivered to Summer. Parent is not in violation of any of the provisions of the
Parent's Charter Documents.

{b)  Parent is duly qualified or licensed 10 do business as a foreign corporation
and is in good standing, in each junisdiction where the character of the properties owned, leased
or operated by it or the nature of its activities makes such qualification or licensing necessary,
except for such failures 1o be so duly qualificd or licensed and in good standing that could not,
individually or in the apgregate, reasonably be expecied to have a Material Adverse Effect on
Parent.

3.2 Subsidianes.

{a)  Except for the SII Merger Sub, which is a wholly-owncd subsidiary of
Parent, Parent has no subsidiaries and does not own, directly or indircctly, any ownership,
equity, profits or voting interest in any Person or has any agreement or commitment to purchase
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any such intcrest, and Parent has not agreed and is not obligated to make nor is bound by any
writien, orai or other agreement, contract, subcontract, lease, binding understanding, instrument,
note, option, wamanty, pwchase order, license, subhicense, insurance policy, benefit plan,
commitment or undertaking of any nature, as of the date hercof or as may hereafter be in effect
under which it may become obligated to make, any future investment in or capital contribution to
any other cntity.

(b)  The SII Merger Sub is & corporation duly incorporated, validly existing
and in good standing under the laws of its jurisdiction of formation and has the requisite
corporale power and authonty to own, lease and operate its assets and properties and to carry on
its business as it is now being or currently planned by Parent to be conducted. Complete and
correct copies of the Charter Documents of cach Sil Merger Sub, as amended and currently in
effect, are annexed hereto as Exhibits A and B. SII Merger Sub is not in violation of any of the
provisions of its Charter Documents.

{c)  SII Merger Sub docs not have any assets or properties of any kind, docs
not now conduct and has never conducted any business, and has and will have at the Closing no
obligations or labilities of any nature whatsocver except such obligations and liabilities as are
imposed under this Agreement.

3.3 Capitalization.

(a)  As of the dale of this Agreement, the authorized capital stock of Parent
consists of 35,000,000 shares of Parent Common Stock, par value $0.0001 per share, and
1,000,000 shares of preferred stock, par value $0.0001 per sharc (“Parent Preferred Stock™), of
which 11,200,000 shares of Parent Common Stock and no shares of Parent Pecferred Stock are
issued and outstanding, all of which are validly issued, fully paid and nonassessable.

{b)  Except as set forth in Schedulg 3.3(b}, (i) no sharcs of Paremt Common
Stock or Parent Preferred Stock are reserved for issuance upon the exercise of outstanding
options to purchasc Parent Common Stock or Parent Preferred Stock granted to employees of
Parent or other parties (“Parent Stock Options™) and there arc no outstanding Parent Stock
Options; (1) no shares of Parent Common Stock or Parent Preferred Stock are rescrved for
issuance upon the exercise of outstanding warrants to purchase Parent Common Stock or Parent
Preferred Stock (“Parent Warrants™) and there arc no outstanding Parent Warrants; and (iii) no
sharcs of Parent Common Stock or Parent Preferred Stock are reserved for issuance upon the
conversion of the Parcnt Preferred Stock or any outstanding convertible notes, debentures or
securities (“Parept Convertible Securitics™). All shares of Paremt Common Stock and Parent
Preferred Stock subjeet to issuance as aforesaid, upon issuance on the terms and conditions
specificd in the instrument pursuant to which they are issuable, will be duly authorized, validly
issued, fully paid and nonassessable. All outstanding shares of Parent Common Stock and aii
outstanding Parent Warrants have been issued and granted in compliance with (x) all applicable
securities laws and (in all material respects) other applicable laws and regulations, and (y) all
requirements set forth in any applicable Parent Contracts (as dcfined in Section 3.19). Parent has
heretofore delivered to the Company true, complete and accurate copics of the Parent Warrants,
including any and all documents and agreements relating thereto.
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{c)  The shares of Parent Common Stock to be issued by Parent in connection
with the Transactions, upon issuance in accordance with the terms of this Agreement, will be
duly authorized and validly issued and such shares of Parent Common Stock will be fully paid
and nonassessable.

(d)  Except as set forth in Scheduic 3.3(d) or as contemplated by this
Agreement or the Parent SEC Reports (as defined in Section 3.7), there are no registration rights,
and there is no voting trust, proxy, rights plan, anti-takcover plan or other agrcements or
understandings to which the Parent is a party or by which the Parent is bound with respect to any
equity security of any class of the Parent.

3.4 Authority Relative to this Agreement. Parent and SIl Merger Sub has full

corporate power and authority to: (i) execute, deliver and perform this Agreement, and each
ancillary document that Parent or SII Merger Sub has executed or delivered or is to exccute or
deliver pursuant to this Agreement, and (i) carry out Parent’s and S11 Merger Sub’s abligations
hereunder and thereunder and, to consummate the Transactions contemplated hereby (including -
the Merger). The execution and delivery of this Agreement and the consummation by Parent and
SII Merger Sub of the Transactions contemplated hereby (including the Merger) have been duly
and validly authorized by all necessary corporate action on the part of Parent and SII Merger
Sub{including the approval by their respective Boards of Directors), and no other corporate
proceedings on the part of Parent or SI) Merger Sub are necessary to authonze this Agreement or
1o consummatc the Transactions contemplated hcreby, other than the Parent Stockholder
Approval (as defined in Scction 5.1(a)). This Agreement has been duly and validly exccuted and
delivered by Parcnt and SI1 Merger Sub and, assuming the due authorization, execution and
delivery thereof by the other partics hereto, constitutes the legal and binding obligation of Parent
and SIT Mcrger Sub, enforceable against Parent and SII Merger Sub in accordance with its terms,
cxcept as may be limited by bankruptcy, insolvency, reorganization or other similar laws
affecting the enforcement of creditors’ rights generally and by general principles of equity.

3.5 No Confhet; Required Filings and Consgnts.

(a)  The execution and delivery of this Agreement by Parcent and SII Merger
Sub do not, and the performance of this Agreement by Parent and S11 Merger Sub shall not: (i)
conflict with ar violate Parent's or S1l Merger Sub’s Charter Documents, (it) conflict wath or
violate any Lcgal Requirements, or (iii) result in any breach of or constitute a default (or an event
that with notice or lapse of time or both would become a default) under, or matenally impair
Parent’s or SII Merger Sub's rights or alter the nights or obligations of any third party under, or
give 10 others any rights of termination, amendment, acceleration or cancellation of, or result in
the creation of a lien on any of the propertics or assets of Parent pursuant to, any Parent
Contracts, except, with respect to clauses (i1) or (iii), for any such conflicts, violations, breaches,
defaults or other occurrences that would not, individually and in the aggregale, have a Matenal

Adverse Effect on Parent.

{b)  The cxecution and delivery of this Agreement by Parent and S1I Merger
Sub do not, and the performance of their respective obligations hereunder will not, require any
consent, approval, authorization or permit of, or filing with or notification 10, any Governmental

27
1589269



Entity, except (1) for applicable requirements, if any, of the Securities Act, the Exchange Act,
Blue Sky Laws, and the rules and regulations thercunder, and appropriate documents with the
relevant authoritics of other jurisdictions in which Parent or SII Merger Sub is qualified to do
business and (it) where the failure to obtain such consents, approvals, authonizations or permits,
or to make such filings or notifications, would not, individually or in the aggregate, reasonably
be expected to have a Material Adverse Effect on Parent, or prevent consummation of the
Transactions or otherwise prevent the partics hereto from performing their obligations under this
Agreement.

36  Compliance. Parent has complied with, is not in violation of, any lLegal
Requirements with respect to the conduct of its busincss, or the ownership or operation of its
business, except for failures to comply or violations which, individually or in the aggregate, have
not had and are not reasonably likely to have a Material Adverse Effect on Parent. The business
and activities of Parent have not been and are not being conducted in violation of any Legal
Requirements.  Parent is not in default or violation of any term, condition or provision of ils
Charter Documents. No written notice of non-compliance with any Legal Requircments has
been received by Parent.

37 SEC Filings: Financial Statcments.

(a)  Schedule 3.7(a) sets forth a correct and complete list of cach repon,
registration statement and definitive proxy statement filed by Parent with the SEC (the “Parent
SEC Reports™), all of which have been made available to Summer and the Stockholders, and
which are all the forms, reports and documents required to be filed by Parent with the SEC prior
to the date of this Agreement. As of their respective dates the Parent SEC Reports: (i) were
prepared in accordance and complied in all respects with the requirements of the Securities Act
or the Exchange Act, as the case may be, and the rules and regulations of the SEC thereunder
applicable to such Parent SEC Reports, with all such Parent SEC Reports having been filed on a
timely basis, and (i) did not at the time they were filed (and if amended or superseded by a filing
prior 10 the datc of this Agreement then on the date of such filing and as so amended or
superseded) conlain any untru¢ statement of a material fact or omit to stale a material fact
required 1o be stated thesein or necessary in order to make the statements therein, in light of the
circumstances under which they were made, not misleading. Except to the extent set forth in the
preceding sentence, Parent makes no representalion or warranty whatsoever concernng the
Parent SEC Reports as of any time other than the time they were filed.

{b)  Except as sct forth on Schedule 3.7(b) hercto, cach set of financial
statements {including, in each casc, any related notes thereto) contained in Parent SEC Reports,
including each Parent SEC Report filed after the date hereof until the Closing, complied or will
comply as to form in all material respects with the published rules and regulations of the SEC
with respect thereto, was or will be prepared in accordance with U.S. GAAP applied on a
consistent basis throughout the periods involved (except as may be indicated in the notes therelo
or, in the case of unaudited statements, do not contain footnotes as permnitied by Form 10-QSB of
the Exchange Act) and cach fairly presents or will fairly present in all material respects the
financial position of Parent at the respective dates thereof and the results of its operations and
cash flows for the peniods indicated, except that the unaudited interim financial statements were,
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are or will be subject 0 normal adjustments which were not or are not expected 10 have a
Material Adverse Fffect on Parent taken as a whole.

38  No Undisclosed Liabilities. Except as set forth on Schedule 3 7(b} hercto, Parcnt
has no liabilities (absolute, accrued, contingent ot otherwise) of a nature required fo be disclosed
on a balance sheet or in the related notes to the financial statements included in Parcnt SEC
Reponts which arc, individually or in the aggregate, material to the business, results of operations
or financial condition of Parent, except (i) liabilities provided for in or otherwisc disclosed in
Parent SEC Reports filed prior to the date hereof, and (ii} liabilities incurred since March 31,
2006 in the ordinary course of business, none of which would have a Material Adverse Effect on
Parcnt.

39  Absence of Certain Changes or Events. Except as set forth in Schedule 3.9, and
except as contemplated by this Agreement, since March 31, 2006, therc has not been: (i) any
Material Adverse Cffect on Parent, (ii) any declaration, setting aside or payment of any dividend
on. or other distribution (whether in cash, stock or property) in respect of, any of Parent’s capital
stock, ot any purchase, redemption or other acquisition by Parent of any of Parent’s capital stock
or any other securitics of Parent or any options, warrants, catls or rights to acquire any such
shares or other sccurities, (iii) any split, combination or reclassification of any of Parent’s capital
stock, (iv) any granting by Parcnt of any increase in compensation or fringe benefits, except for
nommal increases of cash compensation in the ordinary course of business consistent with past
practice, or any payment by Parent of any bonus, except for bonuses made in the ordinary course
of business consistent with past practice, or any granting by Parcnt of any increasc in sevcrance
or termination pay or any entry by Parent into any currently effective employment, severance,
termination or indemnification agreement or any agreement the benefits of which are contingent
ot the terms of which are materially altered upon the occurrence of a transaction involving Parent
of the naturc contemplatcd hercby, (v) entry by Parent into any licensing or other agreement with
regard to the acquisition or disposition of any Intellectual Property other than licenses in the
ordinary course of business consistent with past practice or any amendment or consent with
respect to any licensing agrecment filed or required to be filed by Parent with respect to any
Governmental Entity, (vi) any matcrial change by Parent in its accounting methods, principles or
practices, except as required by concurrent changes in U.S. GAAP, (vii) any change in the
auditors of Parent, (vii) any issuance of capital stock of Parcnt, or (viii} any revaluation by Parent
of any of its asscts, including, without limitation, writing down the valuc of capitalized inventory
or writing off notcs or accounts receivable or any sale of assets of Parent other than in the
ordinary coursc of business.

3.10 Litigation. Except as set forth on Schedule 3.10, there are no claims, suits, -

actions or proceedings pending or to Parent's knowledge, threatened against Parent, before any
courl, governmental department, commission, agency, instrumentality or authority, or any
arbitrator.

3.11  Employve Benefit Plans. Except as may be contemplated by the Parent Plan (as
defined in Section 5.1(a)), Parent does not maintain, and has no liability under, any Plan, and
neither the cxecution and delivery of this Agreement nor the consummation of the Transactions
contemplaied hereby will (i) result in any payment (including severunce, unemployment
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compensation, golden parachute, bonus or othcrwise) becoming due 10 any stockholder, director
or employcc of Parent, or (ii) result in the acceleration of the time of payment or vesting of any
such benefits.

3.12  Labor Matters. Parent is not a party to any collective bargaining agreement or
other labor union contract applicable to persons employed by Parent, nor daes Parent know of
any activities or proccedings of any labor union to organize any such employees.

3.13 Restrictions on Business Activities. Since its organization, Parent has not
conducted any business activitics other than activities directed toward the accomplishment of a

business combination. Except as sct forth in the Parent Charter Documents, there is no
agreement, commitment, judgment, injunction, order or decree binding upon Parent of to which
Parent 15 a party which has or could reasonably be expected to have the effect of prohibiting or
materially impairing any business practice of Parent, any acquisition of property by Parent or the
conduct of business by Parent as currently conducted other than such cffects, individually or in
the aggregate, which have not had and could not rcasonably be expected to have, a Matcnal
Adverse Effect on Parent.

3.14  Title 1o Property. Parent does not own or lease any real property or personal
property. Except as set forth in Schedule 3.14, there are no oplions or other contracts under
which Parent has a right or obtigation 10 acquire or lease any interest in real property or personal

property.
3.15 Taxes. Except as set forth in Schedule 3.15 hereto:

(a)  Parent has timely filed all Retums required to be filed by Parent with any
Tax authority prior to the date hereof, except such Retuns which are not material to Parent. All
such Retums are true, correct and complete in all material respects. Parent has paid all Taxes
shown to be due on such Returns.

()  All Taxes that Parent is required by law to withhold or collect have been
duly withheld or collected, and have been timely paid over to the proper govemmental
authoritics to the extent due and payable.

(c)  Parent has not been delinquent in the payment of any matesial Tax that has
not been accrued for in Parent's books and records of account for the period for which such Tax
relates nor is there any material Tax deficiency outstanding, proposed or assessed against Parent,
nor has Parent cxccuted any unexpired waiver of any statute of limitations on or extending the
period for the assessment or collection of any Tax. No audit or other examination of any Return
of Parent by any Tax authority is presently in progress, nor has Parent been notificd of any
request for such an audit or other examination.

(d)  No adjustment relating to any Retums filed by Parent has been proposed
in writing, formally or informally, by any Tax authority to Parent or any representative thereof.
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(¢)  Parent has no liability for any matenial unpaid T'axes which have not been
accrued for or reserved on Parent’s balance sheets included in the audited financial statements
for the most recent fiscal year ended, whether asserted or unassertcd, contingent or otherwise,
which is matenal 1o Parent, other than any liability for unpatd Taxes that may have accrued since
the end of the most recent fiscal year in conncction with the operation of the business of Parent
n the ordinary course of business, nonc of which is matenal to the business, results of operations
or financial condition of Parent.

$)] Parent has not taken any action and does not know of any fact, agrcement,
plan or other circumstance that is reasonably likely to prevent the Transactions from qualifying
as plans of reorganization within the meaning of Section 368(a) of the Code.

306 LEnpvironmental Matters. Except for such matters that, individually or in the
aggregate, are not reasonably likely to have a Matenal Adverse Effect: (1) Parent has complicd
with all applicable Environmental Laws, (ii) Parent is not subject to liability for any Hazardous
Substance disposal or contamination on any third party property; (iii) Parent has not bcen
assoctated with any release or threat of release of any Hazardous Substance; (iv) Parent has not
received any notice, demand, letter, claim or request for information alleging that Parcnt may be
in viclation of or liable under any Environmental Law; and (v) Parcnt is not subject to any
orders, decrees, injunctions or other arrangements with any Govemmental Entity or subject to
any indemnity or other agrecment with any third party relating to liability under any
Environmental Law or relating to Hazardous Substances,

3.17 Brokers. Lxcept as set forth in Schedule 3.17, Parent has not incurred, nor will it
incur, directly or indirectly, any liability for brokerage or finders® fees or agent’s commissions or
any similar charges in connection with this Agreement or any transaction contemplated hereby.

3.18 Intellectual Property. Parent does not own, license or otherwise have any right,
title or interest in any Intellectual Property or Registered Intellectual Propenty.

3.19  Agreements, Contracts and Commitments.

(a) Exccpt as set forth in the Schedule 3.19, there are no contracts,
agrcements, leases, mortgages, indentures, notes, bonds, licns, license, permit, franchise,
purchasc orders, salcs orders or other understandings, commitments or obligations (including
without limitation outstanding offers or proposals) of any kind, whether written or oral, to which
Parent is a party or by or to which any of the propenties or assets of Parent may be bound, subject
or affected, which either (a) creates or imposes a liability greater than $25,000, or (b) may not be
cancelicd by Parent on less than 30 days’ or less prior notice (“Parent Contragts”). All Parent
Contracts are listed in Schedulg 3.19.

(b)  Each Parent Contract was entercd into at arms’ length and in the ordinary
course, is in full force and cffect and is valid and binding upon and enforceable against cach of
the parties thereto. True, correct and completc copics of ali Parent Contracts {or written
summaries in the case of oral Parent Contracts) and of all outstanding offers or proposals of
Parent have been heretofore delivered to Summer.
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(c)  Neither Parent nor, to the knowledge of Parcnt, any other party thereto is
in breach of or in default under, and no event has occtured which with notice or lapse of time or
both would become a breach of or default under, any Parent Contract, and no party to any Parent
Contract has given any wntten notice of any claim of any such breach, default or event, which,
individually or in the aggrcgate, are reasonably likcly 1o have a Material Adverse Effect on
Parent. Each agreement, contract or commitment to which Parent is a party or by which it is
bound that has not expired by its terms is in full force and effect, except where such failure to be
in full force and effect is not reasonably likely to have a Material Adverse Effect on Parent.

3.20 |Insurance. Except for directors’ and officers’ liability insurance, Parent does not
maintain any Insurance Policies. '

321  Interested Party Transactions. Except as sct forth in the Parent SEC Repons filed
prior to the date of this Agreement, no employce, officer, director or stockholder of Parent or a
member of his or her immediate family is indebted to Parent nor is Parent indebted (or
committed to make loans or extend or guarantee credit) 1o any of them, other than reimbursement
for rcasonable cxpenses incurred on behalf of Paremt. To Parent’s knowledge, none of such
individuals has any direct or indirect ownership interest in any Person with whom Parent is
affiliated or with whom Parent has a material contractual relationship, or any Person that
competes with Parent, except that cach employee, stockholder, officer or director of Parent and
members of their respective immediate families may own less than 5% of the outstanding stock
in publicly traded companies that may compete with Parent. To Parent's knowledge, no officer,
director or stockholder or any member of their immediate families is, directly or indirectly,
interested 1n any material contract with Parent (other than such contracts as relate to any such
individual owncrship of capital stock or other secunitics of Parent),

3.22 Indebtedness. Parent has no indebtedness for borrowed money.

323 ver-the-Counter Bulletin Board Quotation. Parent Commeon Stock is quoted on
the Over-the-Counter Bulletin Board (“QTC BB"™). There is no action or proceeding pending or,
to Parent’s knowledge, threatencd against Parent by Nasdaq or NASD, Inc. ("NASD"} with
respect to any intention by such entities to prohibit or terminate the quotation of Parent Common
Stock on the OTC BB. ]

3.24 Board Approval. The Board of Directors of Parent (including any required
committee or subgroup of the Board of Direclors of Parent) has, as of the date of this Agreement,
uranimously (i) declared the advisability of the Transactions and approved this Agreement and
the transactions contemplated hereby, (ii) determined that the Transactions are in the best
interests of the stockholders of Parent, and (iii) determined that the fair market valuc of Summer
is equal to at lcast 80% of Parent's nct assets.

325 Trust Fund. As of the date hercof and at the Closing Date, Parent has and wil
have no less than $49,168,000 invested in United States Government securities in a trust account
administered by Continental Stock Transfer and Trust Company (the “Trust Fund"), less
amounts payable to the Stockholders under Section 1.5(a), other amounts contemplated under
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Scction 5.22, if any, as Parent is required to pay to stockholders who elect to have their shares
converted to cash in accordance with the provisions of Parent’s Charter Documents.

3.26  Governmental Filings. Except as set forth in Schedule 3.26, Parent has been
granted and holds, and has made, al! Governmental Actions/Filings necessary to the conduct by
Parent of 11s busincss (as presently conducted) or used or held for use by Parent, and true,
complete and correct copics of which have heretofore been delivered to Summer. Each such
Govemmental Action/Filing is in full force and effect and, except as disclosed in Schedule 3.26,
will not cxpire prior to December 31, 2006, and Parent is in compliance with all of its obligations
with respect thereto. No even! has occurred and is continuing which requires or permits, or afier
notice or lapse of time or both would require or permit, and consummation of the transactions
contemplated by this Agreement or any ancillary documents will not require or permit (with or
without notice or lapse of time, or both), any meodification or tcrmination of any such
Governmental Actions/Filings cxcept such cvents which, either individually or in the aggregate,
would not have a Material Adverse Effect upon Parent.

3.27  Represenlations and Warpanti lete. The representations and warranties of
Parent included in this Agreement and any list, stiatement, document or information sct forth in,
or attached to, any Schedule provided pursuam to this Agreement or delivered hercunder, are
truc and complete in all material respects and do not contain any untrue statement of a material
fact or omit 10 state a matenal fact rcquired to be stated therein or nccessary to make the
statcments contained therein not misleading, under the circumstance under which they were
made,

3.28  Survjval of Representations and Waranties. The representations and warranties
of Parent sct forth in this Agrcement shall survive until the Closing.

ARTICLE [V

CONDUCT PRIOR TQ THE EFFECTIVE TIME

41  Conduct of Business by Company and Parent. During the period from the date of

this Agreement and continuing until the carlier of the tcrmination of this Agreement pursuant to
us terms or the Closing, each of the Companies, Parcent and SII Merger Sub shall, except 1o the
extent that the other party shall otherwisc consent in writing, carry on its business in the usual,
regular and ordinary course consistent with past practices, in substantially the same manner as
heretofore conducted and in compliance with al! applicable laws and regulations (except where
noncompliance would not have a Material Adverse Effect), pay its debts and taxes when due
subject to good faith disputes over such debts or taxcs, pay ur perform other matcrial obligations
when due, and use its commerciaily rcasonable efforts consistent with past practices and policies
to (i) preserve substantially intact its present business organization, (ii) keep available the
services of its present officers and employees and (iii) preserve its relationships with customers,
suppliers, distributors, licensors, licensees, and others with which it has significant business
dealings. In addition, except as required or permitied by the terms of this Agreement, without
the prior wntten consent of the other party, during the period from the date of this Agreement
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and continuing unti] the earlier of the termination of this Agrecment pursuant to its terms or the
Closing, each of the Companies, Parent and SII Merger Sub shall not do any of the following:

(a)  Waive any stock repurchase nghts, accelerate, amend or (except as
specifically provided for herein) change the period of exercisability of options o restricted stock,
or reprice options granted under any employee, consultant, director or other stock plans or
authonze cash payments in exchange for any options granted under any of such plans;

(b)  Grant any severance or termination pay to any officer except pursuant to
applicable law, written agreements outstanding, or policies existing on the date hereof and as
previously or concurrently disclosed in writing or made available 1o the other party, or adopt any
new severance plan, or amend or modify or alter in any manner any severance plan, agreement or
arrangement existing on the date hercof;,

(c)  Transfer or license 10 any person or otherwisc extend, amend or modify
any material rights to any Intcllectual Property of Summer or Parent, as applicable, or enter into
grants 1o transfer or license 1o any person future patent rights, other than in the ordinary course of
business consistent with past practices provided that in no event shall Summer or Parent license
on an exclusive basis or sell any Inlellectual Property of Sumumer, or Parent as applicable;

(d)  Declare, set aside or pay any dividends on or make any other distributions
(whether in cash, stock, equity secunities or property) in respect of any capital stock or split,
combine or reclassify any capital stock or issue or authorize the issuance of any other securitics
in respect of, in lieu of or in substitution for any capital stock {other than distributions to
Stockholders in respect of income taxcs with respect to Sll's income as set forth in Section
L12(h)),

(¢}  Purchase, redeem or otherwise acquire, directly or indirectly, any shares of
capital stock of Summer and Parent, as applicable, including rcpurchases of unvested sharcs at
cost in connection with the tcrmination of the relationship with any cmployee or consultant
pursuant to agrcements in cffect on the date hereof,

H Issue, deliver, sell, authorize, pledge or otherwise encumber, or agree to
any of the foregoing with respect to, any shares of capital stock or any securities convertible into
or exchangeable for shares of capital stock, or subscriptions, rights, warrants or options 10
acquire any shares of capital stock or any securitics convertible into or exchangeable for sharcs
of capital stock, or enter into other agreements or commitments of any character abligating it to
issue any such shares or convertible or exchangeable secunties,

(g)  Amend its Charter Documents, except as otherwise contemplated by this
Agreement,

(h)  Acquire or agree to acquire by merging or consolidating with, or by
purchasing any cquity interest in or a portion of the assets of, or by any othcr manner, any
business or any comoration, parinership, association or other business organization or division
thereof, or otherwise acquire or agree to acquire any assets which are material, individually or in
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the aggregate, to the business of Parent or Summer as applicable, or (except for licenses referred
to in subscction (c) above) enter into any joint ventures, strategic partnerships or alliances or
other arrangements that provide for exclusivity of temitory or otherwise restrict such party's
ability 1o compete or to offer or sell any products or services;

(1) Sell, Icase, licensc, encumber or otherwise dispose of any properties or
assets, except (A) sales of inventory in the ordinary course of busincss consistent with past
practice, and (B) the sale, lease or disposition (other than through licensing) of property or asscts
that are not material, individually or in the aggregate, to the business of such party;

(1)  Except for extensions and/or renewals of existing Indebtedness, incur any
indcbtedness for borrowed money in excess of $25,000 in the aggregaic or guarantee any such
indebtedness of another person, issue or scll any debt securities or options, warrants, cails or
other nights to acquire any debt secunties of Parent or Summer, as applicable, enter into any
“keep well™ or other agreement to mainiain any financial statement condition or enter into any
arrangement having the economic effect of any of the foregoing;

(k}  Adopt or amend any employce benefit plan, policy or arrangement, any
employce stock purchase or employce stock option plan, or enter into any employment contract
or collcctive bargaining agreement (other than offer letters and letter agreements entered into (i}
in conncction with the so called soft goods division employees or (11) in the ordinary course of
business with cmployees who are terminable *“at will"), pay any special bonus or special
remuneration to any director or employee, or increase the salanies or wage rates or fringe benefits
(including nghts to severance or indemnification) of its directors, officers, ¢cmployees or
consultants, except in the ordinary course of business,

) Pay, discharge, settle or satisfy any claims, liabilities or obligations
(absolute, accrucd, asserted or unasserted, contingent or otherwise), or litigation (whether or not
commenced prior to the date of this Agreement) other than the payment, discharge, settlement or
satisfaction in the ordinary course of business or in accordance with their terms, or liabilities
recognized or disclosed in the Stub Financial Statements or in the most recent financial
statements included in the Parent SEC Reports filed prior to the date of this Agreement, as
applicable, or incurred since the date of such financial statements, or waive the benefits of, agree
to modify in any manner, terminate, release any person from or knowingly fail to enforce any
confidentiality or similar agreement to which Summer is a party or of which Summer is a
beneficiary or to which Parcnt is a party or of which Parent is a beneficiary, as applicable;

(m)  Except in the ordinary course of business modify, amend or terminate any
Company Contract or Parcnt Contract, as applicable, or waive, delay the exercise of, reicase or
assign any material rights or ¢laims thereunder;

(n)  Except as required by applicable U.S., UK. or Hong Kong GAAP, revalue

any of its assets or make any change in accounting methods, principles or practices;
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(o)  Except in the ordinary course of business incur or cnter into any
agreement, contract of commitment requining such party to pay in excess of $250,000 in any 12
month peried;

(p) Engage in any action that could reasonably be expected to cause the
Transactions to fail to qualify as “plans of reorganization™ under Section 368(a) of the Code;

(@  Setile any litigation” to which an Insider is a party or where the
consideration given by Summer is other than monetary;

(r) Make or rescind any Tax elcctions that, individually or in the aggregate,
could be reasonably likely to adversely affect in any material respect the Tax liability or Tax
attnbutes of such party, settle or compromise any material income tax liability or, except as
requircd by applicable law, materially change any method of accounting for Tax purposes or
prepare or file any Relurn in a manner inconsistent with past practice;

(s)  Form, establish or acquire any subsidiary except as contemplated by this
Agreement;

(1) Permit any Person to cxercise any of its discretionary rights under any
Plan 1o provide for the automatic acceleration of any outstanding options, the termination of any

outstanding repurchase rights or the termination of any cancellation nghts issued pursuant to
such plans;

(u)  Make capital expenditures except in accordance with prudent business and
operetional practices;

{v]  Make or omit to take any action which would be reasonably anticipated to
have a Material Adverse Effect;

(w)}  Enter into any transaction with or distribute or advance any assets or
property to any of its officers, directors, partners, stockholders or other affiliates other than the
payment of salary and benefits in the ordinary course of business; or

(x)  Agree in writing or otherwise agree, commit or resolve to take any of the
actions descnibed in Section 4.1 (a) through (w) above.

ARTICLE V
ADD GREE

5.1 Audited Financials; Proxy Statement; Special Meeting.

(a)  As soon as practicable after the date hereof, Summer shall deliver to
Parcnt complete financial statements {including, but not limited to, staicments or operations,
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